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Science Is Not Static For The Food And Beverage Industry
Law360, New York (November 10, 2015, 12:05 PM ET) --

John A. Burlingame Adam R. Fox

The food and beverage industry has, in recent years, been subjected to increasing regulatory scrutiny
and a surge of lawsuits based on allegedly misleading nutrient content and other health claims. Makers
of yogurt products, for example, have faced actions brought by the Federal Trade Commission over
claims related to purported benefits to immune systems and digestive health.[1] Other companies have
received agency warning letters over claims as seemingly innocuous as their products being “healthy
and tasty, convenient and wholesome.”[2] Not surprisingly, these regulatory actions have spurred a
number of class actions against food companies, even those not subjected to regulatory attention.[3]
Some plaintiffs have also begun to allege negative health effects from food and beverage products, or
their ingredients.[4] This litigation trend is all but certain to continue, particularly in light of the
epidemics of obesity, Type 2 diabetes, and, more broadly, metabolic syndrome given the blame that
some place on certain food ingredients and the food industry for these serious health problems.

In light of these developments and this forecast, food and beverage companies that desire to make
health-related claims — directly or implicitly — should prepare far in advance of being on the receiving
end of a lawsuit. It is more important than ever to regularly, meaningfully and freely engage with the
scientific and medical communities, just as prudent manufacturing companies engage with safety
engineers. Doing so will enable targeted companies to respond with more informed and vigorous
defenses in the court of law and, just as importantly, in the court of public opinion.

A Proposed New Approach: Embrace the Science Early
The science associated with health claims about foods, beverages and their ingredients is often

considered static — it isn’t. The dairy industry provides one illustration. Not long ago, the frenzy
surrounding consumption of cholesterol and fat had placed dairy products high on the health
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community’s list of public enemies.[5] Those outside the dairy industry seized on concerns about the
cholesterol and fat inherent to dairy products to champion their alternatives as “healthier” options,
driving down dairy’s market share and leading dairy producers to introduce lower and no-fat
alternatives.[6] Fast forward to today, when we see front-page coverage observing that “research
published in recent years indicates that ... [m]illions might have been better off had they stuck with
whole milk” instead of low-fat or no-fat options.[7] Indeed, some researchers and observers now
seriously question whether carbohydrates — as opposed to fats and cholesterol — are the real cause of
heart disease, weight gain and obesity.[8]

The point here is not to take sides in the debate about the healthiest dietary proportions of
macronutrients, the significance of micronutrients, genetically modified organisms, artificial sweeteners
or any of the innumerable other aspects of the modern diet. We are, after all, attorneys, not public
health experts. Rather, we seek to underscore the importance of food and beverage companies
monitoring and appreciating the advances (and nuances) of the scientific and medical communities’
understanding of the nutritional and metabolic effects of food and beverage products, including their
specific ingredients. Companies should be particularly wary of embracing a static understanding of
nutritional science, for it may lead to continued advertising of a product’s attributes as a matter of
established scientific fact when the purported “fact” is a matter of a new or perhaps even an ongoing
debate in the scientific community.[9]

Another example that underscores this advice came earlier this year, when makers of “diet” sodas were
the subject of FTC and U.S. Food and Drug Administration petitions seeking to preclude use of the word
“diet” in their labeling and advertising.[10] These petitions were based on the emerging body of peer-
reviewed scientific literature suggesting that consumption of artificial sweeteners does not facilitate
weight loss and may instead promote weight gain.[11] While the FTC declined to take action on the
petition after considering the scientific literature, the FDA has not addressed the merits of the petition
due to a lack of agency resources.[12] As we have seen in the context of the FDA’s refusal to define what
foods and ingredients are “natural,” agency inaction can, and increasingly will, result in civil litigation.

Our recommendation to embrace the science comes with a caution: Resist any temptation to rely
heavily, much less exclusively, on industry-captive scientists. One industry received embarrassing press
attention when it was reported that it had spent, in a relatively brief period, over $10 million on
research under the direction of a single scientist who was also reportedly receiving $500,000 per year in
separate consulting fees.[13] There may be instances in which industry needs hired guns. But the
perception alone of industry-captive scientists serving as those hired guns is damaging — in the
courtroom, and in the broader forum of public opinion.

Admittedly, working cooperatively with independent researchers, clinicians and public health experts
may occasionally inhibit a company’s ability to make health claims likely to boost sales. But if long-term
brand protection, public trust and, indeed, public responsibility are core business principles, then
fostering truly professional relationships with independent scientists, and even scientists with a
contrarian tilt, is a more responsible way to advance a company’s business principles while also
insulating it from costly legal attacks and damaging hits on social media. Companies not willing or able
to place resources into understanding and appropriately communicating the current state of the science
as it relates to their products should steer clear of making health claims. Unless, of course, they have an
appetite to defend their claims against actions by federal agencies, plaintiffs class action attorneys or
even their competitors.

With increasing frequency, defendants are finding the need to address the merits of health-related



claims at the outset of litigation. Plaintiffs are increasingly citing scientific support for their claims in
their initial pleadings, even using them as tools to prompt pre-filing settlement discussions. Peer-
reviewed science calling into question a company’s health-related advertising claims should not come as
a surprise in the form of a lawsuit. In a positive development for industry, some courts have
demonstrated a willingness and capability to assess whether referenced scientific articles actually
support the allegations at issue on scientifically based motions to dismiss.[14] This provides well-
informed companies with early opportunities to quickly respond to the substance of allegations and
expose flaws in the plaintiffs’ claims or at least cabin them.

Additionally, by staying current on the science surrounding its products, a defendant can quickly identify
the key scientists on the pertinent issues, and may even be able to retain researchers with opposing
views as consulting experts. This technique not only enables the defense to better anticipate contrary
positions, but also simultaneously deprives its adversaries of that expert’s services.

Conclusion

By embracing the objective science of nutrition early, and before litigation commences, food and
beverage companies will not only protect their brand equity, but also help insulate them from litigation
and regulatory intervention down the road. We recognize that this approach may require more upfront
research costs and perhaps greater lead time to the grocery store shelf. However, by following objective
science in making health-related claims, food and beverage companies will be acting more responsibly,
which may enhance their reputations with consumers, as well as limit their legal liability and their
exposure to regulatory intervention. In short, food and beverage companies doing business in the U.S.
should appreciate the important role of science-based research and scientific experts in today’s
burgeoning food and beverage litigation landscape before U.S. courts.
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