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EU: DEfEncE ProcUrEmEnt

Defence Procurement

ohad Graber-Soudry and Adam Labbett-Ainsworth
Squire	Sanders

Introducing transparent and competitive procurement rules applica-

ble throughout the Union is crucial for the establishment of a com-

mon defence market. This will lead to greater openness of defence 

markets between Member States to the benefit of all: armed forces, 

taxpayers and industries.1

The process that has led to the entry into force of the Defence Pro-
curement Directive2 (the Defence Directive)3 has forced a debate 
about the place of the EU defence ‘market’ and has involved consid-
eration of the respective interests of member states and the European 
Commission (the Commission) in the defence and security sector. As 
the statement above indicates, in providing a framework that is spe-
cific to the defence and security sector, the Defence Directive covers 
a number of areas in which the Commission has sought to provide 
measures tailored to the sector and which may lead to contracting 
authorities using competitive tendering for defence contracts more 
readily than has previously been the case. In turn, this will arguably 
bring wider benefits in relation to the competitiveness of the EU’s 
defence market and give greater opportunities to all (EU and third 
country) defence and security firms.

This article will consider the wider legal and, to some extent, 
political context surrounding the Defence Directive and will then 
highlight some of the key aspects of the Defence Directive that differ 
from the ‘traditional’ EU procurement rules (ie, the rules under the 
Public Sector Directive4 and the Utilities Directive5) and that seek 
to address the specific requirements of the defence sector. It will 
conclude by considering the opportunities that the Defence Directive 
brings for EU and third country firms.

EU defence procurement – background
While, in principle, defence and security contracts were subject to 
the Public Sector Directive, member states often relied on article 
346 (formerly article 296 of the EC Treaty) of the Treaty on the 
Functioning of the European Union (TFEU), which allows for the 
procurement of equipment, supplies, works and services intended for 
military purposes and is necessary for the protection of the member 
states’ ‘essential interests’ to be exempted from EU public procure-
ment rules. This has resulted in the EU procurement regime rarely 
being applied in a defence procurement context, with member states 
typically procuring defence and security equipment from domestic 
firms in an uncoordinated way.

If member states can exclude the application of the procurement 
rules in defence-related circumstances, why is a defence-specific pro-
curement regime needed?

The position of the Commission is stated in clear terms:
The rules of the [Public Sector Directive] are the expression of the 

fundamental principles and objectives of the internal market. Thus 

any derogation under Article 296 EC [now 346 TFEU] touches the 

core of the European Community and is, by its very nature, a legally 

and politically serious matter.6

Expressed differently, the Commission’s view is that derogation 
under article 346 TFEU should be limited to clearly defined and 

exceptional cases, and be interpreted in a restrictive way. In prac-
tice, member states did not limit the use of article 346 TFEU to 
exceptional circumstances and often procured defence and security 
contracts outside the EU procurement rules – a practice that runs 
contrary to the Commission’s interpretation of the Treaty.

From a political perspective, the Commission envisages the 
development of a comprehensive and coherent defence procure-
ment policy as a component of retaining the competitiveness of the 
European defence sector in the global marketplace.7 According to 
the Commission, this can only be achieved by creating a level playing 
field, where demand is consolidated, requirements are harmonised, 
and the use of article 346 TFEU is restrained.

the Defence Directive – establishing the framework and 
coverage
The Defence Directive acknowledges that national security remains 
the sole responsibility of each member state. This is a fundamental 
principle of member state sovereignty. However, the Defence Direc-
tive also states, in recognition of the Commission’s wider political 
objectives, that the creation of a European defence market requires 
an appropriate legislative framework. In the field of procurement, 
this means coordinated award procedures and provisions that 
address the specific requirements of the defence and security sector. 
Put a different way, the Defence Directive aims to provide procure-
ment procedures that are bespoke to the defence and security sector 
so that member states can safely (ie, without risking compromise in 
key delivery areas) open up defence contracts to competitive tender-
ing procedures.

The Defence Directive applies to the supply of military equip-
ment and sensitive equipment (and includes parts or components, 
as well as works, supplies and services directly related to that equip-
ment), and works and services for specific military purposes or for 
security purposes that involve, require or contain classified infor-
mation. In broad terms, ‘military equipment’ is to be understood 
as including arms, munitions and war material (plus related serv-
ices) as included in a Council Decision of 19588 (the 1958 list), and 
non-military security may fall within the Defence Directive if it has 
similar features to those in military procurements and is equally as 
sensitive. Procurement of non-military and non-sensitive equipment, 
works and services by contracting authorities in the fields of defence 
and security is covered by the traditional EU procurement rules. 
For ease of reference, the generic term ‘defence’ will be used in this 
article to describe the types of contracts and the sector covered by 
the Defence Directive.

the Defence Directive – a procurement framework 
unique to the defence sector?
The Defence Directive includes several features that seek to address 
the specific characteristics of the defence sector.

Contract	award	procedures
Taking the contract award procedures first, the Defence Directive 
provides that a contracting authority is able to choose freely between 
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the restricted procedure and the negotiated procedure with publica-
tion of a contract notice. The inclusion of the negotiated procedure 
with publication of a contract notice as a ‘standard procedure’ gives 
flexibility to contracting authorities to negotiate all details of a con-
tract with potential suppliers. It recognises the complexity of defence 
contracts and the reality that negotiation will very likely be required 
during the process of awarding such contracts.

However, the Defence Directive recognises that, in certain cases, 
it may be inappropriate to use the negotiated procedure with publi-
cation of a contract notice and provides for certain exceptions that 
allow for the use of the negotiated procedure without publication 
of a contract notice. Most of these exceptions are similar to those 
already listed under the Public Sector Directive, with a few differ-
ences tailored to the special characteristics of the defence sector. 
For example, the exception can apply when the timescales for the 
restricted or negotiated procedures (with publication of a contract 
notice) are incompatible with the urgency resulting from a crisis such 
as a peacekeeping operation or a terrorist attack. A further example 
is if contracts are for additional deliveries or partial replacement of 
supplies9 and where a change of supplier would oblige the contract-
ing authority to acquire material having different technical charac-
teristics resulting in incompatibility or disproportionate technical 
difficulties in operation and maintenance. In these circumstances, the 
contracting authority could utilise the negotiated procedure without 
prior publication, provided that the additional deliveries or partial 
replacements of supplies are ordered within five years.

Other than the open procedure – which is not considered appro-
priate when dealing with defence contracts – contracting authorities 
may also use the competitive dialogue procedure, provided they are 
able to demonstrate that the contract in question is ‘particularly 
complex’ and that the ‘use of the restricted procedure or the negoti-
ated procedure with publication of a contract notice will not allow 
the award of the contract’. In practice, the availability of the negoti-
ated procedure and the requirement to justify the use of the competi-
tive dialogue procedure may render it superfluous.

‘Security	of	information’	and	‘security	of	supply’
The Defence Directive allows the imposition of certain defence-
related requirements on a bidder and supplier in a procurement 
process.

The first type of requirements relates to the protection of the 
confidentiality of information and the prevention of unauthorised 
access to sensitive information that is communicated during a tender 
procedure, during the lifetime of the contract and after the con-
tract has been performed. This includes imposing requirements on 
a bidder to provide assurances regarding subcontractors. Overall, 
the inclusion of these ‘security of information’ provisions is logical 
given the likely sensitive subject matter of a defence contract and 
importance of the reliability of measures to protect classified infor-
mation. Indeed, as the Commission notes, ‘security of information 
requirements are ongoing during the lifetime of a contract and will 
be practically tested during contract execution’.10 However, as the 
Defence Directive recognises,11 there is not an EU-wide regime on 
security of information, which means it falls on each member state 
to determine, under their national rules, the category of informa-
tion, the relevant security clearances and any measures to protect 
the confidentiality of the information. As such, the Defence Directive 
does not change the position that classified or sensitive information 
is protected under the national laws of the member states concerned. 
The effect of the security of information provisions, therefore, is not 
revolutionary but serves to highlight the importance of protecting 

sensitive information when dealing with contracts and procurement 
procedures in the defence sector.

The second type of requirements that can be imposed on a bidder 
by a contracting authority relate to ‘security of supply’. In particular, 
the contracting authority can impose requirements to ensure reliable 
and in-time delivery of sufficient quantities of defence and security 
equipment and services, and to guarantee continued availability of 
maintenance, repair and upgrade capabilities, especially in crisis situ-
ations. The security of supply requirements may take the form of 
conditions for the performance of a contract or may be used in the 
award procedure. The inclusion of security of supply provisions in 
the Defence Directive recognises the fact that the contracting author-
ity – which in a defence context is likely to be part of the defence 
arm of the state (for example, the defence ministries) – will place a 
degree of reliance on the fulfilment and delivery of the contract in 
protecting the national security interests and which must be isolated 
from adverse external circumstances affecting the supply chain. The 
particularly long life cycle of most defence equipment and contracts 
also means that support and supply (for example, upgrades, modern-
isation and spare parts) may be required for many years. Indeed, the 
Commission has stated that ‘security of supply is crucial, particularly 
in times of crisis, when reliable and in-time delivery can literally be 
vital’.12 While there is nothing to stop contracting authorities from 
using security of supply as an award criterion under the Public Sector 
Directive, the Defence Directive confirms and provides greater detail 
on the permissible use of security of supply requirements during a 
contract award procedure.

research	and	development
The Defence Directive emphasises the importance of stimulating 
research and development, and advocates maximum flexibility in 
awarding contracts for research supplies and services.13 Neverthe-
less, the Defence Directive notes that such flexibility must not have 
the effect of precluding competition in the later stages of a product’s 
life cycle – for example, research and development contracts should 
not be used beyond the stage where the maturity of new technolo-
gies can be reasonably assessed and de-risked. To that end, where 
a contract contains elements of research and development and ele-
ments of production, the Defence Directive requires a competitive 
stage to be incorporated into the procurement process. Conversely, 
a contracting authority may decide to award contracts for research 
and development and pre-production (or production) separately and 
avail itself of the flexibility provisions in relation to the research and 
development contract. These provisions – which include an exhaus-
tive list of cases where the provisions can be used – allow for use of 
a negotiated procedure without the need for prior publication of a 
contract notice.

Subcontracting
The Defence Directive includes specific aspects on subcontracting 
that are aimed at improving the opportunities for SMEs to access 
the defence market and to ensure different levels of the supply chain 
benefit from the intended goals of the Directive (including the dis-
semination of best practice in defence procurement). The inclusion of 
subcontracting aspects in the Defence Directive is also a response to 
the prevalent offsets practices (see below) in the defence sector.

The subcontracting aspects of the Defence Directive include an 
option for member states to transpose provisions to the effect that 
contracting authorities can oblige successful bidders to compete all 
or a certain amount of proposed subcontracts to third parties and/or 
an obligation that bidders subcontract at least 30 per cent of the con-
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tract value (although any subcontracting provisions must not violate 
the protections against discrimination on the grounds of nationality). 
Of practical note, there is member state discretion as to the transpo-
sition of the subcontracting aspects. These may be made mandatory 
or left to the discretion of the contracting authority in each case (ie, 
each subcontracting aspect may become an obligation or discretion-
ary when transposed into national law depending on the legislative 
choices of the member state). Accordingly, the practical effect of this 
part of the Defence Directive is likely to depend on the detail of the 
legislation adopted in each individual member state.

offsets
The concept of ‘offsets’ is relevant when considering defence con-
tracts. Defence procurement contracts have often included provi-
sions whereby a member state requires compensation (offsets) from 
a non-domestic supplier when they procure defence equipment. The 
details of an offset arrangement may differ and may involve direct 
offsets (for example, a requirement that local companies participate 
in the production of the defence equipment procured or an obliga-
tion or arrangement that subcontracts awarded by the non-domestic 
supplier should go to domestic companies) or indirect offsets (for 
example, a commitment by the non-domestic supplier to purchase 
civil goods from domestic companies, which are not directly related 
to the subject matter of the awarded contract).

The Defence Directive does not address offset requirements 
directly. However, according to the Commission,14 offsets are restric-
tive measures and are contrary to basic principles of the Treaty – they 
discriminate against economic operators from other member states 
and impede free movement of goods and services. The Commis-
sion suggests that the Defence Directive takes into account security-
related justifications for offsets through the security of supply and 
subcontracting provisions – non-discriminatory alternatives allow-
ing member states to protect their essential security interests while 
also driving competition into the defence supply chain.

Although the voluntary, non-binding Code of Conduct on Off-
sets15 (which is administered by the European Defence Agency) sets 
out overarching principles and guidelines for the use of offsets when 
procuring in the defence sector, it does not make offsets compatible 
with EU law. According to the Commission, a contracting authority 
must first ensure that they comply with the Treaty provisions (which 
includes the procurement rules) before they can apply the Code of 
Conduct on Offsets, meaning that the Code may only come into play 
in cases where the Defence Directive does not apply.

Additional	differentiating	elements
There are further aspects which differentiate the Defence Directive 
from the Public Sector Directive in addressing certain specificities of 
the defence sector. These include:
•  New grounds for exclusions of the procurement rules. Many 

of the exclusions (the practical effect of which is to disap-
ply the Defence Directive) contained in the Defence Directive 
have been taken from the traditional Public Sector Directive. 
However, the Defence Directive provides for additional exclu-
sions and addresses specific situations in the defence sector. For 
example, it provides additional bespoke exclusions for: contracts 
for the purposes of intelligence activities; contracts awarded in 
situations where armed forces or security forces are deployed 
outside the EU on a temporary basis; contracts awarded in the 
framework of a cooperative programme based on research and 
development, conducted jointly by at least two member states 
for the development of a new product; and certain government-

to-government contracts. It also provides a broader exemption 
for contracts awarded pursuant to international arrangements.

•  Exclusion of participants at selection stage. Similarly, the 
Defence Directive includes new grounds upon which a tenderer 
can be excluded at the selection stage, including conviction for 
participation in terrorist offences or offences linked to terrorist 
activities; infringements of existing legislation on defence export 
rules; breach of obligations regarding security of information or 
security of supply during a previous contract; and not possessing 
the necessary reliability to exclude risks to the security of the 
member state concerned.

•  Framework agreements. Under the Public Sector Directive, the 
term of a framework agreement must not exceed four years. As 
noted above in relation to the security of supply provisions, the 
Commission appears to acknowledge the particularly long life  
cycle of military equipment and the Defence Directive provides 
that the term of framework agreements within the scope of the 
directive may not (except in exceptional circumstances) exceed 
seven years.

•  Thresholds. The thresholds that the Defence Directive applies 
are aligned to the Utilities Directive (€412,000 for supply and 
services contracts and €5.15 million for works contracts) and 
represent an increase from the thresholds contained within the 
Public Sector Directive. 

•  Reclassification of certain annex II and I services contracts. Some 
of the services listed in annex IIB of the Public Sector Directive 
have been reclassified under annex I of the Defence Directive, 
making such services fully subject to the Defence Directive. 

•  Number of participants in a restricted procedure. The minimum 
number of participants that can be invited to tender under the 
restricted procedure has been reduced from five to three, aligning 
it with the minimum number allowed under the negotiated and 
competitive dialogue procedures.

opportunities for companies in the EU and third 
countries?
The Defence Directive does not introduce a new and radical regime 
that departs dramatically from the traditional EU procurement rules. 
It does, however, provide certain bespoke provisions that are aimed 
at addressing the specificities of defence contracts and that may be of 
particular importance to contracting authorities and defence compa-
nies alike. It may also represent a symbolic point at which the applica-
tion, and possibly the enforcement, of EU internal market principles 
to procurement practices in the defence sector are recognised as being 
of greater importance than has traditionally been the case.

Ultimately, time will demonstrate the practical effect of the 
Defence Directive. Article 346 of the TFEU, which provides for an 
exemption from the procurement rules, remains available to con-
tracting authorities. However, with the transposition of the Defence 
Directive into the national law of member states, it is to be expected 
that the use of this exemption will be limited to exceptional cases 
only, where the exemption is ‘necessary’ for the protection of gen-
uinely ‘essential’ security interests. This, in turn, should result in 
contracting authorities using more competitive tendering to award 
defence contracts rather than falling back on article 346 TFEU. If, 
on the other hand, reliance on article 346 TFEU remains the rule 
rather than the exception, it is likely that the transposition of the 
Defence Directive and the Commission’s renewed stance on defence 
procurement will give greater impetus to the Commission to bring 
proceedings against member states before the European Court of 
Justice.
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If competitive tendering of defence contracts does increase as a 
result of the Defence Directive, this should create opportunities for 
companies in the EU and third countries alike. While defence pro-
curement does not fall within the ambit of the Government Procure-
ment Agreement (GPA) and hence does not apply to third countries, 
it may be that the increasing public drive towards achieving the best 
value for taxpayers’ money and increasing the accountability of the 
government will lead to a consensus on the need to follow the prin-
ciples of the Defence Directive irrespective of the nationality of the 
tenderer or domestic industrial interests.
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