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Environmental Challenges Associated with 

Infrastructure Development  

 Karen Winters, Partner (Columbus)

 Section 404 of the Clean Water (CWA) Regarding Impacts to Jurisdictional Waters 

Generally

 US EPA’s  and USACE’s Final Rule to Streamline the Definition of Waters of the 

United States

 US EPA’s Proposed Revisions to the Water Quality Certification Program Under 

Section 401 of the CWA  

 NWP 12 and Northern Plains Resource Council, et al, v US Army Corps of 

Engineers 
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Section 404 of the Clean Water Act Generally 

 Governs the “discharge” of “dredged” or “fill” materials into “waters of the United 

States”

 Provides the US Army Corps of Engineers (USACE) with expansive authority to 

regulate wetlands and other jurisdictional waters

 US EPA has established “guidelines” that are used when the Corps makes permit 

determinations. 40 CFR Part 230

 U S EPA authority to “veto” permits authorized by the Corps. Section 404(b) of the 

Clean Water Act, 33 USC 1344(b)

 Authorization for impacts may occur in one of two ways

 Individual Permit 

• Issued following a case-by-case evaluation of a specific project involving the 

proposed discharge

- Review in accordance with the procedures set forth in 33 CFR Part 320, 

33 CFR Part 323 and 33 CFR Part 325

- Public interest review in accordance with 33 CFR 320. 
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Section 404 of the Clean Water Act Generally 

(cont.) 

 Nationwide Permit (NWP)

 Applicable to categories of discharges that will only have minimal adverse effects. 

• General permits authorize any party to engage in the activity described in the 

general permit without seeking prior, project-specific authorization. 33 CFR Part 

330. Some do, however, required prior notification of intended use.

 If the proposed discharge activities do not fall within the activities described by the 

nationwide permit, an individual permit must be obtained from the USACE. 33 CFR 

323.3(a). 
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US EPA’s and the USACE’s Final Rule Regarding the 

Definition of Waters of the United States

 Published in the Federal Register on April 21, 2020

 Becomes effective on June 22, 2020

 Narrows the scope of waters subject to regulation under the CWA

 Represents the culmination of the Trump Administration’s efforts to revisit, 

and revise or rescind, the controversial revisions to the definition of “waters 

of the United States” promulgated during the Obama Administration (2015 

Rule)
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US EPA’s and the USACE’s Final Rule 

Regarding the Definition of Waters of the United 

States (cont.)

 The President’s Executive Order

 Executive Order 13778 Restoring the Rule of Law, Federalism, and 

Economic Growth by Reviewing the “Waters of the United States” Rule

 Directed US EPA and USACE to review the 2015 Rule and rescind or 

revise the rule as appropriate

 Directed US EPA and USACE to “consider interpreting the term ‘navigable 

waters’ …..in a manner consistent with Justice Antonin Scalia’s opinion in 

Rapanos v United States 547 US 715 (2006)” rather than the “significant 

nexus” test articulated by Justice Kennedy in his concurring opinion in that 

same case, which provided the underpinnings for the 2015 Rule 
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US EPA’s and the USACE’s Final Rule 

Regarding the Definition of Waters of the United 

States (cont.)

US EPA’s and USACE’s Two-Step Rulemaking

Step One 

 Repeal of the 2015 Rule and recodification of the regulations in effect prior to 

the 2015 Rule

 Accomplished in October 2020

Step Two 

 Will be accomplished with the promulgation of the 2020 Rule once the rule 

becomes effective in June 2020
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US EPA’s and the USACE’s Final Rule 

Regarding the Definition of Waters of the United 

States (cont.)

What’s Included? 

 Territorial seas and traditional navigable waters

 Tributaries to the territorial seas and traditional navigable waters 

• Must be perennial or intermittent tributaries that contribute surface 

water flow to a territorial sea and a traditional navigable water either 

directly or indirectly through other jurisdictional waters

• Ephemeral streams are not included

 Lakes, ponds and impoundments

• Standing bodies of water 

• Contribute surface water flow in a typical year to a territorial sea or a 

traditional navigable water either directly or indirectly through another 

jurisdictional water
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US EPA’s and the USACE’s Final Rule 

Regarding the Definition of Waters of the United 

States (cont.)

 Wetlands that abut a territorial sea or traditional navigable water or other 

jurisdictional water 

 Inundated by flooding by a jurisdictional water in a typical year

 Physically separated from a jurisdictional water by a natural berm, dune or 

other similar feature

 Physically separated from a jurisdictional water by an artificial structure so 

long as that artificial structure allows for a direct hydrologic surface 

connection between the wetland and a jurisdictional water in a typical year 

 A “typical year” is “when precipitation and other climatic variables are within 

the normal periodic range (e.g. seasonally, annually) for the geographic area 

of the applicable aquatic resource based on a rolling thirty-year period.” 
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US EPA’s and the USACE’s Final Rule 

Regarding the Definition of Waters of the United 

States (cont.)

What’s Excluded? 

All waters that do not fall within one of the four (4) categories outlined above 

are not jurisdictional. Notable specific exclusions include:   

 Groundwater, including groundwater drained through subsurface drainage 

systems

 Prior converted cropland

 Artificially irrigated areas, including fields flooded for agricultural production, 

that would revert to upland should application of irrigation water to that area 

cease

 Water-filled depressions constructed or excavated in upland or in non-

jurisdictional waters incidental to mining or construction activity, and pits 

excavated in upland or in non-jurisdictional waters for the purpose of 

obtaining fill, sand or gravel
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US EPA’s and the USACE’s Final Rule 

Regarding the Definition of Waters of the United 

States (cont.)

 Stormwater control features constructed or excavated in upland or in non-

jurisdictional waters to convey, treat, infiltrate, or store stormwater run-off 

 Groundwater recharge, water reuse, and wastewater recycling structures, 

including detention, retention, and infiltration basins and ponds, constructed 

or excavated in upland or in non-jurisdictional waters
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US EPA’s and the USACE’s Final Rule 

Regarding the Definition of Waters of the United 

States (cont.)

 Notable Definitions

 “Ephemeral” is now defined as “surface water flowing or pooling only in 

direct response to precipitation (e.g. rain or snow fall)”.

 “Prior converted cropland” is defined as “any area that, prior to December 

23, 1985, was drained or otherwise manipulated for the purpose, or having 

the effect, of making production of an agricultural product possible...” but 

does not include prior converted cropland that has been 

abandoned. However, the definition assures that US EPA will have the 

final authority to determine whether prior converted cropland has been 

abandoned. 33 CFR 328.3(c)(1).
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US EPA’s and the USACE’s Final Rule 

Regarding the Definition of Waters of the United 

States (cont.)

 Practical Implications

 Narrows the scope of federal jurisdiction under the Clean Water Act, 

particularly with respect to adjacent wetlands and ephemeral streams, and 

also abandons the “significant nexus text” in the 2015 Rule which allowed 

for a broader and more ambiguous range of waters to be included within 

the definition. 

 Clearer categories of waters to be regulated, along with associated 

definitions. Codifies a number of important exemptions (ephemeral 

streams, ditches, prior converted cropland, artificial lakes and ponds). 

 Many states already have programs that are more stringent than federal 

program requirements and more states may respond to fill perceived gaps 

in federal regulation (e.g. isolated wetlands and ephemeral streams). 

 Challenges to the 2020 Rule have begun
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US EPA’s Proposed Revisions to the Water Quality 

Certification Program Under Section 401 of the CWA

Section 401 of the Clean Water Act Generally 

 Requires an applicant for a federal permit that “may result in a discharge to 

waters of the United States” to provide the federal permitting agency a 

certification from the state where the discharge originates

 Certification means the state has determined that the discharge will comply 

with applicable provisions of the CWA, including water quality standards

 If the state fails or refuses to act on request within a reasonable period of 

time (not to exceed one year) after receipt of a request, the certification 

requirement is waived

Proposed Revisions to 40 CFR Part 121 

 Executive Order 13868 Promoting Energy Infrastructure and Economic 

Growth

 First update of the rules since promulgation in 1971
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US EPA’s Proposed Revisions to the Water 

Quality Certification Program Under Section 401 

of the CWA (cont.) 

 Potential discharge

 Must be to waters of the United States

 Must be from a point source

 Certifying authority must act “within a reasonable amount of time…which 

shall not exceed one year 

 Trigger is receipt of a request, not a complete request

 Scope is limited to assuring that a discharge from a federally licensed or 

permitted activity will comply with water quality requirements 

 Four options for action on the request are grant, grant with conditions, deny 

or waive

 Conditions of the certification must be incorporated into the federal license or 

permit and are enforceable through the federal permit 
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NWP 12 and Northern Plains Resource Council 

et al v US Army Corps of Engineers

NWP 12 Generally

 Issued for the first time in 1977 and reissued in 2017

 Authorizes discharges of dredged or fill material into jurisdictional waters as 

required for the construction, maintenance, repair and removal of utility lines 

and associated facility 

 Limited to a loss of less than ½ acre of jurisdictional waters for each single 

and complete project 

 Generally, preconstruction notice (PNC) required for a loss of greater than 

1/10th of an acre of jurisdictional waters

 A non-federal permittee must submit a PNC where a proposed activity 

“might” affect any listed species or critical habitat 
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NWP 12 and Northern Plains Resource Council 

et al v US Army Corps of Engineers (cont.)

 Subject to General Condition 18, which prohibits use of any NWP for 

activities likely to jeopardize threatened or endangered species or destroy 

or adversely modify designated critical habitat.

 USACE did not consult with either the US Fish & Wildlife Service or the 

National Marine Fisheries Service prior to issuance

 Northern Plains Resource Council et al v US Army Corps of Engineers

 USACE must initiate formal consultation with the Services if USACE 

determines an action “may affect” listed species or critical habitat. 

 There is “resounding evidence” that the reissuance of NWP “may affect 

listed species and their habitat. 

 USACE cannot circumvent Section 7(A)(2) of the Endangered Species Act 

consultation requirements by relying on project-level review or General 

Condition 18
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NWP 12  and Northern Plains Resource Council 

et al v US Army Corps of Engineers Cont’d

 NWP 12 was remanded to USACE for compliance with Section 7(A)(2) of 

the Endangered Species Act.

 In addition, the Court vacated NWP 12 pending completion of the 

consultation process and further enjoined USACE from authorizing any 

dredge or fill activities under NWP 12.  

 USACE is seeking a stay of the Court’s order pending appeal, which 

motion is currently being briefed. 
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Environmental Challenges Associated with 

Infrastructure Development 

 Carolyn McIntosh, Partner, ES&H 

Practice Group (Denver)

 County of Maui v Hawaii Wildlife Fund, 

et al.

 The National Environmental Policy Act 

(NEPA) Generally 

 The Council on Environmental Quality’s 

proposed revisions to its rules 

implementing NEPA 
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Groundwater and NPDES Point Source Discharge Permitting

 Discharge of a pollutant from a point source to navigable waters is unlawful 

without a “National Pollutant Discharge Elimination System” permit. CWA § 301.

 CWA § 502 defines:

 “pollutant” broadly to include solid waste, heat, sewage, industrial waste…discharged 

into water. § 502(6).

 “point source” means “any discernable, confined and discrete conveyance” including a 

“pipe, ditch, …or well.” § 502(14). 

 the “discharge of a pollutant" means the addition of any pollutant to navigable waters 

(including navigable streams, rivers, the ocean, or the contiguous zone) from any point 

source. § 502(12). 

 Is a permit required if the point source discharges to groundwater? 

 EPA issued an Interpretative Statement categorically excluding groundwater 

from NPDES permit requirements.  84 Fed. Reg. 16810 (April 12, 2019).
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County of Maui v. Hawai’i Wildlife Fund

 County of Maui discharges 4 million 

gallons/day treated waste water by 

underground injection into 4 wells 

 Discharge travels ½ mile through 

groundwater

 Evidence of discharge in ocean

 District court required a permit, finding 

the pathway “clearly ascertainable;” the 

discharge functionally to navigable 

water

 The Ninth Circuit agreed, finding the 

pollutants “fairly traceable” from the 

point source

 Split between the circuits – 4th   Circuit 

(direct hydrologic connection) agreed 

with the 9th; the 6th holding groundwater 

is a non-point source
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County of Maui v. Hawai’i Wildlife Fund (cont.)

 April 23, 2020, the Court, in a 6-3 majority opinion authored by Justice Breyer, held a 

permit is required for a direct discharge of a pollutant from a point source into 

navigable waters “or when there is the functional equivalent of a direct discharge.”

 “The linguistic question here concerns the statutory word ‘from.’”

 Reminiscent of the story of the 3 bears (e.g., too big, too small, just right)

 Recognized authority of states over groundwater

 Noted legislative history did not support broad EPA regulation of groundwater

 The Court listed these non-exclusive factors as relevant to determine whether a 

discharge is the functional equivalent of a direct discharge:

 1) transit time;

 2) distance traveled;

 3) the nature of the material through which the pollutant travels;

 4) the extent to which the pollutant is diluted or chemically changed as it travels;

 5) amount of pollutant entering navigable waters vs. amount leaving the point source;

 6) the manner by or area in which the pollutant enters the navigable waters; and

 7) the degree to which the pollution (at that point) has maintained its specific identity.
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The National Environmental Policy Act Overview

 Key Facts about the National Environmental Policy Act (NEPA)

 Became law in 1970 and is strictly procedural

 It requires Federal agencies to consider the environmental impacts of “major 

Federal actions” significantly affecting the quality of the human environment before 

taking such actions
• Prepare a “detailed statement” of the environmental impacts of a proposed action (or 

legislation) before approving the proposed action

• Consider alternatives to the proposed action

 It does not mandate agencies to make particular decisions or to impose mitigation

 The Council on Environmental Quality (CEQ) issued regulations for Federal agencies 

to implement NEPA in 1978

 Other Federal agencies are required to follow CEQ regulations to adopt their own 

agency-specific NEPA implementing regulations

 CEQ has not comprehensively updated NEPA regulations in more than 40 

years

 NEPA has become increasingly complex and is now a tool to slow or kill 

important projects—of all types—across the country



26squirepattonboggs.com

NEPA Review Scope and Timing

 Current regulations establish 3 

levels of environmental review:

 Environmental impact statements 

(EISs)

 Environmental assessments (EAs)

 Categorical exclusions (CEs)

 Annually agencies prepare 

approximately 170 EISs, 10,000 

EAs, and apply categorical 

exclusions to about 100,000 

actions

 According to CEQ, the average 

EIS length is over 600 pages, the 

average time to conduct EIS 

NEPA reviews is four and a half 

years; before litigation

 Applies to Proposals for Federal 

Action:

 Federally funded construction projects

 Plans to manage/develop Federal land

 Federal permits and licensed to 

authorize non-Federal activities

 Affects all sorts of major projects

 Construction of roads, bridges, 

highways, and airports

 Conventional and renewable energy 

projects, electricity transmission, 

broadband, and water infrastructure

 Activities on federal land

 Grazing, mining, energy production

 Management of national parks and 

forests
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Length of time for NEPA Review (2018)

Council on Environmental Quality (2018). EIS Timeline Database. CEQ_EIS_Timelines.xlsx. 

Available from https://ceq.doe.gov/nepa-practice/eis-timelines.html

https://ceq.doe.gov/nepa-practice/eis-timelines.html
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CEQ’s Reported Average EIS Completion Time

https://www.whitehouse.gov/wp-content/uploads/2020/01/20200207-NPRM-Overview-PowerPoint.pdf

https://www.whitehouse.gov/wp-content/uploads/2020/01/20200207-NPRM-Overview-PowerPoint.pdf
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Modernization of the National Environmental 

Policy Act Implementing Regulations

 President Trump’s 2017 Executive Order 13807 established a One Federal 

Decision policy, included a 2-year goal for NEPA review of infrastructure 

projects, and directed CEQ to consider modernizing its regulations

 On June 20, 2018 CEQ published an advance notice of proposed rulemaking 

and received over 12,500 comments during the public comment period which 

closed on August 20, 2018

 On January 10, 2020, CEQ issued the proposed rule titled “Update to the 

Regulations Implementing the Procedural Provisions of the National 

Environmental Policy Act” (“Proposed Rule”)

 The public comment period for the Proposed Rule ended March 10, 2020

 CEQ states: the Proposed Rule would modernize and clarify the CEQ 

regulations to facilitate more efficient, effective, and timely NEPA reviews by 

simplifying and clarifying regulatory requirements

 The Proposed Rule provides enhanced guidance on the roles of lead and 

cooperating agencies which should improve interagency coordination and 

facilitate effective and efficient reviews 
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Changes to Modernize, Simplify and Clarify 

Current CEQ Regulations

 Normal EIS length 150 pages/300 if 

unusual scope and complexity

 Presumptive time limits: 

 None

 “One Federal Decision” policy

 None

 “Major Federal action” is broadly 

defined

 Evaluation of effects

 Direct

 Indirect

 Cumulative

Proposed Regulation

 Same

 Proposes 75 pages for EAs

 Presumptive time limits: 

 EISs – 2 years

 EAs – 1 year

 “One Federal Decision” policy

 joint schedules, single EIS, single 

ROD

 Clarifies “major Federal action” 

 Excludes non-discretionary decisions 

& projects with limited Federal role/$

 Simplifies “effects” definition

 Must be reasonably foreseeable

 Must have a close causal relationship 

to the proposed action
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Changes to Modernize, Simplify and Clarify (cont.) 

Current CEQ Regulations

 Threshold applicability analysis

 None

 Purpose and Need Statement

 Alternatives Analysis

 All reasonable alternatives

 Mitigation Measures

 Not required

 Categorical Exclusions

 Role of applicants/contractors

 Extremely limited/often prohibited

Proposed Regulation

 Threshold NEPA applicability analysis

 5 factors

 Purpose and Need Statement

 Based on goals of the applicant 

 Agency authority 

 Alternatives Analysis
 Reasonable range of alternatives

 Technically and economically feasible

 Meet the purpose and need

 Mitigation measures
 mitigation plan not required for decision

 Categorical Exclusions

 Broader use & adoption of other agency’s 

 Role of applicants/contractors

 Expressly allowed w/agency supervision
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