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US Policy and Legislation Impacting
Japanese Companies Doing Business with China

Policy Objectives

= Slowing down Chinese
leadership in emerging
technology

» Maintaining integrity of US
supply chains

= Favor trusted partners aligned
with US national security and
foreign policy interests

squirepattonboggs.com

Regulatory
Impact

= National Defense Authorization
Act for Fiscal Year 2019
= Companion legislation: approaching
the problem from different angles
= Export Controls Reform Act (ECRA)

- BIS — Reviews exports, reexports and
transfers (in country)
» Foreign Investment Risk Review
Modernization Act (FIRRMA)

« CFIUS — Reviews foreign investment
in the US

Regulatory Impact

Extreme scrutiny of Chinese interest investments in US

Critical assessment of Japanese relationships with
China in connection with Japanese investments in the
us

Retroactive review of investments in US

Key companies in China on restricted party lists or at
risk: Huawei, Tencent, SMIC, Sinochem and others

Control exports of emerging and foundational
technologies (currently no license required)

Control exports for military end-uses and end-users in
China

Prohibit non-US made products with US technology,
software or equipment from going to Huawei

Treat Hong Kong like mainland China for export
controls

Prohibit Chinese products use for US government
procurements

Prohibit Huawei product in US telecom system

Prohibit Chinese apps that collect personal data of US
citizens




Huawei
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CFIUS: National Security Concerns

= US Business

Does the U.S. business produce, design, test, manufacture, fabricate, or develop one or more critical technologies.
If so, what authorizations are required to export that critical technology (and products made from that technology)?

Is the U.S. business important to the U.S. Government supply chain or to critical infrastructure
Does the U.S. business collect, process or maintain personal data
Does the U.S. business hold real estate interests in proximity to military facilities or at airports or maritime ports

= Japanese Buyer
Does a review of ultimate ownership indicate Chinese influence exists or is possible

Does a review of the Japanese Buyer indicate an important Chinese connection — supporting emerging technology
or military applications (view of civilian/military fusion)

Is there a risk of requirement to comply with non-US government actions (Russia, China)
Does the Japanese Buyer have internal controls to avoid direct or indirect dealings with US sanctioned countries —
key message: the current administration leveraged anything it can to put max pressure on lran

= Will the CFIUS investigation and results for a Japanese Buyer look different in a Biden Administration?







Foreign Direct Product Rule (Entity List)

= Secretary of Commerce Wilbur Ross explained the expansion of the restrictions as necessary
because earlier US Department of Commerce actions had “led them [Huawei] to do some
evasive measures. They were going through third parties,” Secretary Ross added, “The new
rule makes it clear that any use of American software or American fabrication equipment is
banned and requires a license.”

= This rule prevents non-US organizations from exporting items to or for Huawel

If:
= Based on certain Specified Technology or Software
= Produced using equipment based on certain Specified Technology or Software

= Specified Technology or Software = ECCN 3D001, 3D991, 3E001, 3E002, 3E003, 3E991,
4D001, 4D993, 4D994, 4E001, 4E992, 4E993, 5D001, 5D991, 5E001, or 5E991 of the CCL




Huawel

Huawel Huawel

CCL ECCN 3D001 3D991 3EO001 3E002 3EO003
3E991 4D001 4D993 4D994 4EO001 4E992 4E993 5D001 5D991 5EO001 S5E991




BIS’s Military End-use and End-user Rule

= Expansion of Military End-use and Military End-user Controls — Final Rule
= Export, reexport or transfer in-county of Supp. 2 Items
= Knowledge of military end-use or military end-user

= “Military end-use” means incorporation into:
« a USML defense article;
- item classified under ECCNs ending in “A018” or under “600 series” ECCNSs; or

 any item that supports or contributes to the operation, installation, maintenance, repair, overhaul, refurbishing,
“development,” or “production,” of military items described on the USML, or items classified under ECCNs
ending in “A018” or under “600 series” ECCNSs.

= “Military end-user” means

 national armed services (army, navy, marine, air force, or coast guard), as well as the national guard and
national police, government intelligence or reconnaissance organizations, or

« any person or entity whose actions or functions are intended to support military end uses
= “Is Informed” Letters: Semiconductor Manufacturing International Corporation (SMIC) Letter
= Military End User List




"A018" ECCN "600 "ECCN
ECCN "A018” ECCN "600

“Is Informed”




Expectations for the Biden Administration

= A Biden Administration is not likely to unwind the controls and sanctions on China that were
Imposed during the Trump Administration

= Possibly not as aggressive at pursuing new measures
= Might not pursue the EOs on TikTok and WeChat currently blocked by the courts

= Will a Biden Administration try to revive a multilateral JCPOA-type approach to Iran?




TikTok WeChat
JCPOA
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Japanese M&A: Due Diligence Required to Invest in a US
Government Contractor

The US Government has the largest budget in the world.

The US Government will never be just like a commercial customer:
= Spending taxpayers' money
= Qversight

US Government Contractors are subject to a myriad of US regulations in unique areas that
are not standard in the commercial world.

= Unilateral US Government termination right

= Domestic sourcing requirements

= Restrictions related to China in the Department of Defense supply chain and in prime contractors’ own
systems

Special requirements for:

= US Business with Facility Security Clearance

= US Business registered under the ITAR with the US Department of State, Directorate of Defense
Controls
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US Department of Defense Focus on Technology Development

A key recent US Defense Policy Initiative has been support of a National Security Innovation
Base (NSIB) and development of priority technologies, including:

= micro-electronics, artificial intelligence and related technologies, hypersonics, space-related
tech, quantum computing

China is investing in these same technologies
"Whole-of-government" approach to avoid Chinese technological dominance

These initiatives are likely to expand and be accelerated because the likely Biden
Administrative Department of Defense appointees were involved in the early stages for these
Initiatives

Japanese investors may potentially be viewed as trusted sources of investment capital and be

able to obtain CFIUS/ DoD approval for proposed investments in targets developing priority
technologies




CFIUS/DoD
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Antitrust Enforcement Under the Biden Administration

Despite Democratic calls to significantly enhance antitrust enforcement and revise existing
policy, we anticipate any changes under the Biden administration will be fairly moderate.

Aggressive enforcement efforts focused on "big tech" will continue.
Healthcare and pharmaceutical mergers will attract increased scrutiny.

Views toward intellectual property rights could move away from the more permissive approach
adopted under the current administration.

Sweeping legislative changes are unlikely.
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Immigration

= The Immigration Pendulum
= President Trump's Executive Immigration Changes
= Potential Biden Actions







The Immigration Pendulum

Biden Immigration Policy Trump Immigration Policy

.

Step 1: Undo Trump policies. Step 2: Implement new policies.

(similar to Obama Policy)







President Trump's Executive Immigration Changes

DACA Rescission and Limits
= Recent Trump Failures in Court still not fully resolved.

Refugee and Asylum Controls
Build a Wall

Buy American/Hire American (April 2017)

= Led to USCIS and DOS processing enhancements and new "America First" scrutiny. (memaos, strict
interpretations, increase in RFE and Denials)

Travel Bans (Extreme Vetting)

COVID Travel Restrictions

COVID Visa Bans and Consulate Shut Downs

Increased [-9 and Worksite Visits and Audits

H-1B Definition and Wage Level Changes (court defeats)

Still pushing others (e.qg., Birthright Citizenship Executive Order)

squirepattonboggs.com



Buy /Hire
= USCIS DOS
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Potential Biden Actions

Likely to repeal nearly all of Trump's Changes. For example:
= COVID travel bans and visa bans. Improve Consular and USCIS processing, if safe.

= |nternal guidance that increased denials and uncertainty.

Some repeals may take longer than others (e.g., Rule v. Proclamation).
= Lack of bandwidth and potential surge in undocumented immigration due to conditions in Central America

Appointees show move back to Obama-style immigration policies.
= Alejandro Majorkas (DHS): Led USCIS for Obama. Created DACA. Smart Security.

= Antony Blinken (DOS): Deputy Secretary of State for Obama. Has spoken out against Trump immigration
policies.

Return to Processing Goals and Programs similar to Obama Era.
= Potential expansion of visa numbers through executive action.

Comprehensive Immigration Reform through Congress will be difficult.

squirepattonboggs.com
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