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Post-transfer consultation obligations clarified 

In a TUPE situation, a transferee employer is not required to 
consult with transferred employees post-transfer regarding 
measures it envisages taking in relation to them (AMICUS v 
Glasgow City Council & ors). 

For example, if a transferee is proposing redundancies 
after the transfer it is not under an obligation to consult 
post-transfer with the appropriate representatives of the 
transferred employees under the TUPE Regulations. It will 
however of course still have to comply with any consultation 
obligations that may be triggered under the collective 
redundancy provisions of the Trade Union and Labour 
Relations (Consolidation) Act 1992.

Glasgow City Council transferred its Building Services 
Division (employing approximately 2,000 employees) to City 
Building (Glasgow) LLP, one of Scotland’s largest construction 
companies. A number of trade unions brought claims in the 
Tribunal over an alleged failure by the parties to comply with 
their obligations to inform and consult under TUPE. 

The EAT agreed with the Tribunal that a transferee is not 
obliged to consult with the transferred employees post-
transfer. This is what most of us thought, so it comes as 
something of a relief in that sense, but this is the first time 
the EAT has ruled on this issue. It means that parties to a 
TUPE transfer should focus on their pre-transfer obligations.

Earnings during notice period should not be offset 
against compensation 

An employee who is constructively dismissed without 
notice or pay in lieu of notice is entitled to unfair dismissal 
compensation for his entire notice period, even if he has 
found alternative work during that period (Stuart Peters Ltd 
v Bell). 

This decision could have financial implications for employers 
defending unfair constructive dismissal claims. Such 
employers should not assume they will not have to pay out 
if an employee has secured alternative employment during 
(what would have been) his notice period. Employees are 
effectively gaining a windfall in such circumstances, and the 
longer the notice period and the higher the salary the greater 
the windfall. 

Ms Bell brought a successful claim of unfair constructive 
dismissal against her former employer. As she did not work 
out her notice period (having resigned without notice) she 

claimed compensation for the whole of her six-month notice 
period, even though she had managed to secure alternative 
employment for three of those months. The EAT ruled that 
she was entitled to do this. Although it was controversial 
there is case law which makes it clear that if an employee is 
dismissed without notice and without pay in lieu of notice 
he is entitled for unfair dismissal purposes to compensation 
equal to his net pay for his notice period, without deduction 
in respect of earnings which he has received from alternative 
employment during that period. This case confirmed 
that there was nothing to stop this principle applying to 
constructive dismissals as well as ordinary dismissals. 

Long-service pay differentials may need justification 

Employers with incremental pay scales based on length of 
service need to be able to justify the relationship between pay 
and length of service so as not to fall foul of the Equal Pay 
Act 1970 (Wilson v HSE).

It is likely to be easier for employers to justify using length of 
service in positions involving responsibility or management 
positions where experience really does enable an employee 
to perform his role more effectively. It will be much harder 
to justify using it in the case of jobs involving repetitive tasks 
or where greater experience does not necessarily mean an 
employee is better at the job. 

Mrs Wilson claimed that she was being paid less than three 
of her male colleagues. One of the reasons for the pay 
differential was that they had longer service than her. She 
accepted that the nature of the job was one where job 
performance would be likely to improve with experience for 
the first few years, but argued that the HSE was not justified 
in applying it over a ten-year period. She argued that after 
three years there was no difference in experience to justify 
any differences in pay and that as she had raised “serious 
doubts” about whether it was appropriate, the HSE was 
required to justify its decision to use length of service. 

The key issue in this case was how far a Tribunal is entitled 
to question an employer’s use of length of service. Once it 
is accepted that the nature of the job is such that pay can 
properly be made to depend on length of service (as in this 
case) is that the end of the matter or can a Tribunal go on to 
consider whether the degree of recourse to length of service 
can be justified?

The EAT said that it can. It concluded that where an 
employee raises serious doubts about the use of length of 
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service as a criterion, employers then have to justify not 
only the adoption of the criterion with regard to the 
particular job, but also the period in respect of which it 
was argued to continue to justify a difference in pay. 

Employers should be aware that the issue of length 
of service criterion in pay systems is not confined to 
the context of equal pay. Under age discrimination 
legislation employers can still offer pay and employment 
benefits based on length of service but for those based 
on accruing service of more than 5 years, they have to 
show that it “reasonably” appears to them that the use 
of length of service as a criterion for awarding those 
benefits “fulfils a business need of [their] undertaking 
(for example, by encouraging the loyalty or motivation, 
or rewarding the experience, of some or all of [their] 
workers”. If experience beyond a certain point adds 

nothing to the employee’s value to the employer, it is 
thrown back on the intangibles of loyalty and motivation, 
a harder call. 

Increased benefit rates for 2009/10 

This month the Government confirmed the new benefit 
rates for 2009/10. Key increases are:

n Statutory Maternity Pay, Statutory Adoption Pay and 
Statutory Paternity Pay will all increase to £123.06 
from £117.18 on 5 April 2009 (note that calculations 
in relation to Maternity Allowance come into effect on 
6 April); and

n Statutory Sick Pay will increase to £79.15 from £75.40 
on 6 April 2009
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For more information please contact: 

CHIEf oPEratIng offICEr and IntErnatIonaL HEad of HuMan CaPItaL: sue nickson, Email: sue.nickson@hammonds.com

seminars and workshops

 In March we will be running seminars on the new Acas Code of Practice which is coming into force on 6 April 2009. 

We will also be running breakfast workshops on how to handle a redundancy consultation meeting.    

If you would like to find out more about these seminars and workshops, please go to:  
www.hammonds.com/employmenttraining
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