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conglomerates have had since 1956 with the
enactment of the Bank Holding Company Act to opt
for or avoid bank holding company status. Nonbank
payment system participants would be included if
the regulator considers them to be sufficiently
systemic. Legislation would specify the
characteristics of systemic risk firms, specify the
nature of their oversight and assign responsibility
for specific supervision and regulation to existing
or, perhaps, new regulatory agencies.

Heightened Capital and Liquidity
Requirements: Systemic risk firms would face
higher capital, reserve and liquidity requirements,
which would be more countercyclical than existing
pro-cyclical ones and would not have the distorting
effect of unbridled mark-to-market accounting.
These more robust requirements would presumably
entail less profitability than those applicable to the
entities’ nonsystemic risk competitors. This
profitability differential might represent a market-
driven strategy to reduce the number of "too big to
fail" institutions by self-selected attrition. New
regulation of the identity of counterparties and
enhanced risk management rules would also be
part of this re-regulation effort.

Hedge Funds, Private Equity and Venture
Capital: Reaffirming its difference with the
viewpoints of European G-20 nations and with
those of many US parties, the Administration’s plan
would not subject private investment funds to bank
or insurance company types of regulation or even
require the funds to register with the Securities and
Exchange Commission (SEC). Rather, investment
advisers to funds having assets under management
that exceed a yet-to-be-established minimum size
threshold would be required to register with the
SEC under the existing Investment Advisers Act,
and the confidential reporting of such advisers to
the SEC would be shared on a confidential basis
with the Systemic Risk Regulator. These reports
would focus on the size and leverage of the
particular funds and on the nature of the investors.
Some commentators dismissed the distinction
between SEC registration of a fund's investment
adviser and SEC registration of a fund, interpreting
the Treasury plan as requiring SEC registration of
the funds themselves.

Over-the-Counter (OTC) Derivatives: Mr.
Geithner promised comprehensive new regulation
of markets for, and the products constituting,
credit default swaps and OTC derivatives. Standard
contracts would be required and would be traded
through designed and regulated "central
counterparties.” To the extent permitted,
nonstandard contracts would be reported to trade
repositories and subject to robust documentation,
confirmation, netting, collateral, margin and close-
out practices. Aggregate data would be made
public, while individual firm trade and counterparty
information would be made available to financial



regulators on a confidential basis.

5. Money Market Funds: Acknowledging that money
market funds have long been regulated by the SEC,
Mr. Geithner promised a strengthened regulatory
system for money funds to make the industry less
susceptible to the types of runs that resulted from
last fall's "breaking of the buck" by a major money
market fund.

6. Nonbank Resolution Entity: Mr. Geithner's plan
includes a resolution authority for nonbanks
modeled after the Federal Deposit Insurance
Corporation (FDIC) with the flexibility to nurse
nonbank financial institutions back to health via
loans and investments by way of a conservatorship
or to liquidate or sell them via a receivership. He
emphasized that monies of the FDIC's Bank
Insurance Fund would not be used for this purpose
and outlined an elaborate system of approvals
involving the Federal Reserve, Treasury, FDIC and
White House that would be needed before
launching a resolution of a systemically significant
institution.

His remarks did not resolve whether the FDIC itself would
be assigned to play this role (as FDIC Chair Sheila Bair
and Mr. Bernanke seem to favor) or if a new agency
similar to the FDIC would be created. House Republicans
and others have questioned the constitutionality of a
nonjudicial administrative agency being empowered to
"resolve" a private non-insured depository business
corporation.

With respect to the timing of congressional action, House
Financial Services Committee Chair Barney Frank stated
at the hearing that he would like to enact the systemic
risk provisions of the plan within a few weeks, with the
balance of the plan being passed by the end of this
summer. Many observers believe that this timeframe is
overly optimistic given anticipated industry opposition to
many of the reform details and inevitable turf battles
among regulatory agencies and among those agencies’
supporters on various congressional committees and
subcommittees.

Squire Sanders will continue to monitor the global reform
process and distribute alerts that cover developments as
well as the results of the April 2, 2009 G-20 Summit in
London and the introduction of substantive legislative
proposals before the US Congress.
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