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CURRENT RATES   March 2009 

Indexation 

Retail price index: February 2009 211.4 

Inflation rate: February 2009  zero 

 

Indexation factor from March 1982:  

to April 1998  1.047 

to February 2009 1.661 

 

Interest on Overdue Tax 
Income tax/CGT/NIC 2.5% from 24 March 2009 

Inheritance tax   zero from 24 March 2009 

VAT   2% from 24 March 2009 

Corporation tax  2.5% from 24 March 2009 

CTSA instalments 1.5% from 16 March 2009 

 

Repayment Supplement 
Income tax/CGT/NIC zero from  27 January 2009 

Inheritance tax  zero from  24 March 2009 

VAT   zero from  27 January 2009 

Corporation tax  zero from  27 January 2009 

CTSA instalments 0.25% from  16 March 2009 

 

Official Rate of Interest 
From 6 April 2007  6.25% 

From 1 March 2009  4.75%
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Residence and Domicile: IR20 is replaced 

HMRC have published the promised guidance on residence, domicile and the remittance basis, 

which replaces IR20 and all other Revenue guidance on the subject. Just a few thousand pages. 

We have been asking for it – if you will pardon the expression. I guess you would call it 

Quantitative Pleasing. I will say more about all this in due course…. 

For the moment I would just mention a few other relevant points from their update last week. 

Forms DOM1 are being withdrawn. Now that the remittance basis is no longer mandatory and is a 

matter of self-assessment, the whole question of domicile will be a matter of self-assessment too. 

Any DOM1s now submitted to HMRC will be returned unexamined. Form P86 is also being 

withdrawn, and there is going to be a new form, which will exclude any reference to domicile.   

Domicile is also relevant to inheritance tax, and HMRC seem confident that their new guidance on 

domicile will enable taxpayers to decide for themselves whether or not they are UK domiciled. It 

will still be possible for taxpayers to seek confirmation from HMRC regarding their domicile if the 

amount of inheritance tax at stake exceeds £10,000. 

Taxpayers will be required to state on their tax return the grounds for their entitlement to the 

remittance basis; i.e., that they are not domiciled or they are not ordinarily resident. HMRC will 

then have the opportunity to enquire into their domicile status by way of a section 9A enquiry.  

HMRC say that when a claim to the remittance basis is not challenged for a particular year, this 

does not mean that they necessarily accept that the individual’s domicile is outside the United 

Kingdom, and it will not prevent them from opening an enquiry later. This sounds as if it would be 

covered by the normal enquiry window – but that is almost certainly not the case. Unless full 

details are provided in the tax return sufficient to enable HMRC to determine whether somebody 

was domiciled or not, the enquiry window will be entirely irrelevant. HMRC would simply claim that 

they were not able from the information supplied to determine the domicile, and they can therefore 

make a discovery on Langham v Veltema principles. This looks a bit difficult, because you could 

send in the return with a DOM1 form, giving them all the details they need to come to a conclusion 

about your domicile – but they will return the form unexamined. This could raise some interesting 

questions. Better, perhaps, to provide extensive details supporting the foreign domicile with the return (but 

not in the form of a DOM1) so that at least you would have the protection of the enquiry window. 



 

4 

UK Tax Bulletin 
March 2009 

Squire, Sanders & Dempsey 

Remittance Basis 

HMRC have published some further FAQs on this subject. They address the thorny subject of 

nominated income, and confirm that where there has been a genuine accidental remittance of 

nominated income and the transfer is reversed without unreasonable delay, HMRC will usually use 

its discretion to disregard the transaction altogether.   

It is confirmed that if nominated income is used to pay the non-dom charge of £30,000, this will not 

be treated as a remittance and the awful consequences of remitting nominated income would not apply.   

The most alarming element of the FAQs is the complete lack of sympathy (some may say 

understanding) of the problems to which the new rules give rise. In the context of alienation of 

income, an example is suggested in which a man gives some foreign income to his spouse, who 

later and independently gives it to a trust and, in due course, the trustees benefit some other 

relevant person without the knowledge of the donor. What is the donor to do to ensure all his tax 

obligations are properly fulfilled?  

HMRC merely say that the tracing rules would bring such a remittance into charge and the donor 

must make sure the donee tells him or her if the property or anything derived from it is brought to 

the United Kingdom. If this is too onerous, the donor may wish to consider not making a transfer at all. 

This is deeply unsatisfactory. If the donor is liable for tax, he or she must surely be entitled to know 

whether or not a liability arises. The answer is not for HMRC to say “I would not start from here”, 

and it is hoped that the professional bodies will exert sufficient pressure to get this shameful 

approach clarified. 

HMRC confirm that segregated income and capital accounts will be regarded as separate 

accounts for the mixed fund rules, even if they are established with the same bank or branch, or 

even under a single all-embracing agreement with the bank as sub-accounts. Similarly, it is 

confirmed that a remittance will not be treated as having been made where payment is cleared 

through London in the normal banking process. HMRC’s reasoning on this aspect is that the 

individual has no right to payment at any intermediate point and no control over the funds that are 

in transit. Again, the same principle would apply in relation to mechanistic banking transfers,
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in which a courier passes through the United Kingdom in transit carrying property not covered by 

the temporary importation exemption.  

It is also confirmed that interest on a maturing deposit that is credited to the capital account, but 

which under the bank’s normal internal system is immediately and identifiably transferred to an 

income account, will not taint the principle so as to cause the mixed fund rules to apply. 

The payments on account implications of the non-dom charge seem to be extraordinarily difficult. It 

is clear that an individual will have to make payment on account of the £30,000 charge if income is 

nominated, but not if capital gains are nominated. The taxpayer would, of course, be able to claim 

to reduce payments on account on the grounds that he or she will not be claiming the remittance 

basis in the following year. However, if he or she does subsequently claim the remittance basis, 

interest will be charged on the basis of the payments on account that should have been made. 

 

New Tax Tribunals 

The new appeal tribunals come into operation on 1 April 2009.   

The new tribunals do not deal only with tax matters – they deal with everything – but they are 

divided into “chambers” in which similar types of appeal are heard. Tax appeals will be heard by 

the First Tier chamber, to be known as the Tax Chamber, with effect from 1 April. Appeals against 

the decisions of the Tax Chamber will be heard in the Upper Tribunal, which will be known as the 

Finance and Tax Chamber.  

Most appeals will be dealt with by the First Tier tribunal – but complex appeals may be transferred 

to the Upper Tribunal at first instance.   

There is also the opportunity for straightforward appeals to be dealt with on paper, without the 

need for HMRC or the taxpayers to attend a hearing.   

The costs position at the First Tier will be similar to the existing rules – that there will be no order 

for costs unless one party has acted unreasonably. However, costs will be available in the Upper 

Tribunal – with the possibility of being able to opt out and bear one’s own costs, whatever the result. 
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There will be a new legal right to an internal review by HMRC of decisions disputed by the 

taxpayer. These reviews will be optional, and will be undertaken by a trained review officer 

unconnected with the case and outside the immediate line management chain of the decision 

maker. Such reviews must be completed within 45 days. This could be an extremely useful way of 

resolving issues that would otherwise involve the delays and cost of a formal appeal hearing. It has 

been suggested that it would be best to do this by way of an informal meeting so that the issues 

and arguments are fully understood. (This sounds a bit like a preliminary hearing in an arbitration, 

which, in my experience, can be very helpful indeed). However, we shall see.   

 

HMRC Penalties 

HMRC have issued a guidance note on the new penalty regime. It says all the things you would 

expect – they will come down hard on those who obtain unfair advantages through noncompliance.  

The general idea is to explain how important it is for everybody to comply with tax obligations and, 

if people fail to do so, they will be liable to pay a penalty. Nothing new there. However, one 

important area is the circumstances in which they will not charge a penalty at all. This is new – and 

definitely welcome. 

Generally, the idea is that there will be no penalty if taxpayers can demonstrate they have taken 

reasonable care to get their taxes right but, nevertheless, submitted an incorrect return. To do so, 

they will have to show that their accounting records and systems were accurate. If they are using a 

tax adviser, they cannot rely on the adviser blindly. The taxpayer will be regarded as having taken 

reasonable care only if the agent was competent, was provided with all the relevant information 

and the taxpayer checked the return (as far as he or she could) before it was submitted to HMRC. 

Where somebody discovers an error has been made on his or her return, he or she will not be 

charged a penalty providing the error was not deliberate, it is disclosed without prompting and it is 

put right reasonably quickly. However, a disclosure will be regarded as unprompted only if it is 

made at a time when the person making it had no reason to believe that HMRC have discovered 

or were about to discover the inaccuracy. 

There is a new idea, which is called a “suspended penalty”. This applies when there is a failure to 

take reasonable care – it will not apply in cases of deliberate inaccuracy. HMRC may set
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suspension conditions, such as making specified improvements to the taxpayer’s recordkeeping. If 

the conditions were met, the penalty would be cancelled, but if the conditions were broken, the 

penalty would become payable. It is clear that this suspended penalty idea will not be automatic, 

but will depend upon the conduct of the taxpayer and the nature of the failure involved. 

 

Pensions: Payments Out of a SIPP 

Last May, I drew attention to the case of Thorpe v HMRC, SpC 683, in which the taxpayer was 

seriously disadvantaged as a result of payments made from the pension scheme on the basis of a 

misunderstanding.   

Mr Thorpe was the sole remaining member of the scheme and thought (or was advised) that 

because he was the only beneficiary, he could bring the scheme to an end under the rule in 

Saunders v Vautier and extract the whole of the fund.   

Unfortunately, the rule in Saunders v Vautier did not apply because although Mr Thorpe was the 

only beneficiary at the time, it was possible that other beneficiaries could arise – he might marry or 

have dependents within the meaning of the scheme rules. He was therefore not entitled to the 

whole beneficial interest and could not call for a transfer of all the property to him. The payment to 

him was an unauthorised payment to which the 40 percent standing charge applied. The High 

Court have upheld this decision.   

However, salvation is at hand. The High Court explained that when acting as a trustee, and 

sanctioning an unauthorised payment, Mr Thorpe committed a breach of trust. The money had 

been wrongly removed from the trust and he had held the sum as constructive trustee for the fund. 

Because he was accountable to the trust and was able and prepared to return the payment (with 

interest), there had been no taxable payment for the purposes of section 596A TA 1988. He should 

be taxed only on unauthorised payments that he was not able to return. 

P S Vaines 
Squire, Sanders & Dempsey 
31 March 2009 
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