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INTRODUCTION

District Judge Marston, sitting in the Worcester County Court, handed down judgment on Monday in 
Harrison & Harrison v Black Horse Limited [2010], Unreported, 19 July 2010 which determined two 
issues often argued in payment protection insurance litigation: firstly, whether the lender complied 
with the Insurance: Conduct of Business Rules (“ICOB”); secondly, whether a single premium 
payment protection insurance policy (the “Policy”) creates an unfair relationship.

THE FACTS

Mr & Mrs Harrison were a married couple. In 2003 they applied for, and obtained, a second 
mortgage with Black Horse Limited (“Black Horse”). In 2006 they applied for, and obtained, further 
credit from Black Horse and repaid the first agreement. This later agreement (the “Loan”) was for 
£60,000 meaning the agreement was not regulated by the Consumer Credit Act 1974 (the “CCA 
1974”). Mr & Mrs Harrison also opted to take further credit of £10,200 to pay the premium for the 
Policy. The Loan was repaid in March 2009.

THE ISSUES

The Court had to determine the following issues:

1 Whether Black Horse had complied with ICOB by ensuring:

1.1 the Policy was suitable; and 

1.2 it did not receive an inducement which conflicted to a material extent with its duty to Mr & 
Mrs Harrison.

2 Whether the existence of ICOB prevents a borrower alleging that there is an unfair relationship 
within the meaning of Section 140A of the CCA 1974.

3 Whether there was an unfair relationship between the parties.

ICOB

Lenders will be familiar with Mr & Mrs Harrison’s allegation that the Policy was unsuitable and the 
amount of the commission from the insurer for selling the Policy (which was 87% of the premium) 
meant Black Horse received an inducement conflicting to a material extent with its duty to Mr & Mrs 
Harrison. They also argued in their Particulars of Claim, although gave contrary evidence at trial, 
that they were told that the Policy was compulsory.

After hearing evidence, District Judge Marston decided that:

• Black Horse did take Mr & Mrs Harrison through its standard sale procedure and issued 
standard documentation including a demands and needs questionnaire, the policy 
documentation and a key facts document;
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• the Policy was straight-forward and the questions asked were “precisely on the points”;

• Mr & Mrs Harrison were able to read the documents at their leisure and were not under 
pressure to sign the agreement. They also received notification that the Policy was optional and 
it could be cancelled in 30 days;

• a monthly policy would have given the same cover as the Policy but at a cheaper price;

• the Policy did not provide good value for money compared with a monthly policy and a term of 
five years, compared to a loan term of twenty-three years, was too short;

• Mr & Mrs Harrison had the choice whether or not the enter into the Policy and they chose to do 
so;

• the role of consumer law is, as Lady Justice Hale said in The Office of Fair Trading v Abbey 
National plc & Others [2009] UKSC 6, to “give the consumer an informed choice rather than to 
protect the consumer from making an unwise choice”;

• Black Horse’s procedures met the strict requirements of ICOB.

ICOB OR UNFAIR RELATIONSHIP?

Black Horse argued that because Mr & Mrs Harrison had made a claim under ICOB, the unfair 
relationship provisions could not be invoked. The advantage of pursuing a claim under the unfair 
relationship provisions rather than ICOB is the reversed burden of proof. District Judge Marston, 
after considering the submissions and the lack of any authority, rejected Black Horse’s argument 
and decided that the unfair relationship argument could be considered in addition to a claim under 
ICOB.

UNFAIR RELATIONSHIP

Readers of previous reviews will be aware that Section 140A of the CCA 1974 applies to both 
regulated and unregulated agreements. It essentially gives the Court a largely unlimited power to 
do whatever it thinks fit to do justice between the parties. In this case, Mr & Mrs Harrison argued 
that the relationship was unfair because the premium was 17% of the credit, Black Horse received 
a commission of 87% of the premium from the insurer, Black Horse did not tell them about the 
extent of the commission and the Policy lasted for just over a fifth of the loan term. Black Horse 
argued that it had complied with ICOB, had provided an optional product, the insurer sets the terms 
of the Policy and Mr & Mrs Harrison should have realised that a commission would be payable by 
the insurer.

District Judge Marston, after taking these factors into account, decided that there was not an unfair 
relationship between the parties. It was noted that the claims were over the principle terms agreed 
between the parties: Mr & Mrs Harrison had the choice (and no pressure was put on them to enter 
into the agreement) and whilst, in hindsight, that choice may not have been the best one, it was 
theirs to make.

COMMENT

It is pleasing that the Court, by dismissing Mr & Mrs Harrison’s claim, has taken a robust stance 
on issues which often arise in payment protection insurance litigation. In particular, the fact that 
Black Horse provided standard documentation to Mr & Mrs Harrison before entering into the Loan, 
provided evidence on its sales procedure by a team leader and gave Mr & Mrs Harrison time to 
consider the documents stood it in good stead. The Court also noted that a number of allegations 
made in the Particulars of Claim were not, in fact, correct. 

The Court’s approval of Lady Justice Hale’s comment that consumer law’s role is to give the 
consumer an informed choice rather than to protect the consumer from making an unwise choice 
must surely be right. Time will no doubt tell whether other decisions adopt a similarly pragmatic and 
sensible conclusion. 



FURTHER INFORMATION:

For further information on this article, or for advice with any of the matters raised or any other issue 
arising out of consumer credit law, please contact:

WWW.HAMMONDS.COM
If you do not wish to receive further legal updates or information about our products and services, please write to: Richard Green, Hammonds LLP, Freepost, 2 Park Lane, Leeds, LS3 2YY or 
email richard.green@hammonds.com. 

These brief articles and summaries should not be applied to any particular set of facts without seeking legal advice. © Hammonds LLP 2010. 
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