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Company directors’ liability for deceit
In the recent case of Lindsay v O’Loughnane a director was found liable for the tort of deceit 
after making a number of representations to a customer by email. The defendant had made 
an implied, but incorrect, representation that the company was solvent and trading properly. 
The case is of particular importance because it highlights the courts’ increasing willingness 
to find directors liable for the tort of deceit where they misrepresent the solvency position of 
their company. This is a useful tool for creditors of insolvent companies in that they can make 
a claim without reference to the provisions of the Insolvency Act 1986. A creditor who makes a 
successful claim in deceit will be awarded damages and these will not be split or apportioned 
between other creditors of the insolvent company. 

The courts have recognised that incorrect assurances can induce parties to enter into legally 
binding agreements with a company that is in fact close to insolvency and the decision in 
Lindsay underlines the court’s attitude that creditors should not be disadvantaged by such 
representations. The fact that the court ruled that a written assurance can be satisfied by way 
of electronic means further illustrates its sympathetic approach.

Intimacy between contracts
The Court of Appeal has recently given a judgment on 
equitable set-off, which is the right to set off amounts 
owed between parties under separate transactions. 
According to some commentators, this case has 
broadened the range of situations in which these rights may 
be available.

In this case, the parties, Geldof Metaalconstructie NV and Simon Carves Ltd, had 
entered into two contracts in relation to a bioethanol plant that Simon Carves was involved in 
building. Under one contract, Geldof was to supply pressure valves to Simon Carves and under 
the other, Geldof was to install storage tanks at the plant site. 

The installation contract was terminated before completion of the works due to various 
difficulties. Geldof brought a claim against Simon Carves for the price of the pressure valves 
and Simon Carves counterclaimed for damages for Geldof’s repudiatory breach of the 
installation contract. Simon Carves sought to set off their counterclaim against the price of the 
valves claimed by Geldof. 

Geldof argued that the contracts were not closely connected enough for Simon Carves to be 
able to do this, but unfortunately for Geldof, the Court of Appeal did not agree. Geldof had 
insisted on payment of the price of the valves as a condition of continuing with the installation. 
Geldof’s conduct, according to the Court of Appeal, brought the two contracts into “an intimate 
relationship” with each other meaning that the rights of equitable set-off were available to 
Simon Carves.

Rights of set-off are often excluded in agreements. Where rights of set-off are not excluded, it 
is worth bearing in mind that, as a result of this case, refusing to perform a contract unless the 
other party complies with their obligations under a separate contract between the parties may 
mean that the parties can exercise rights of set-off in relation to amounts owed under those 
contracts.
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If you have any 
comments, feedback 
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contact Vicky, Stuart, 
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final page.

An update...
EDS/BSkyB 
case
In our March Review we 
reported on the eagerly 
awaited for BSkyB v 
EDS case. 

Since then, Hewlett 
Packard owned EDS 
agreed in June 2010 
to pay Sky a total of 
£318million in damages, 
costs and interest 
in final settlement of 
Sky’s claims. This 
is approximately 
£50million more than 
the interim payments 
awarded by the High 
Court earlier this year. 



Bungs, bribes and brown paper bags!
On 8 April 2010, the UK Bribery Act became law.  The Act was previously expected to come 
into force in October, but the latest indication is that it will now be the end of 2010 or early 
2011.  It replaces and enhances the existing anti-bribery regime in the UK, which has been 
regarded in some quarters as lagging behind other countries. 

The legislation will undoubtedly have a significant impact on UK companies, non-UK corporate 
bodies which carry on business or part of a business in the UK, UK nationals, UK residents and 
foreign companies who do business in the UK.  

The Act creates 4 key offences:

• Offering to bribe, promising to bribe or 
bribing another person

• Accepting, agreeing to accept or 
requesting a bribe  

• Bribing a foreign public official

• A new strict liability corporate 
offence of failing to prevent a bribe 
being made on their behalf by an 
“associated person”  

The new strict liability offence means that 
companies can become vicariously liable for public 
and private sector bribery by its employees, agents or 
other more loosely connected parties.  The offence can 
be triggered by acts of bribery anywhere in the world and 
may include paying a premium to secure business, promising 
return business or even providing corporate hospitality in some 
circumstances.  For example, the Act makes facilitation payments to 
foreign officials on their face illegal, i.e. payments made to speed up or 
secure the performance of a routine non-discretionary government action.    

The maximum penalties for bribery offences are: 

• unlimited fines for companies; and 

• 10 years imprisonment and/or an unlimited fine for individuals  

Directors and senior managers may also face prosecution if they are aware of any bribes but 
fail to take any action to prevent them.  Wider consequences of conviction for breach of the Act 
could include director disqualification and black listing from public procurement contracts.

The only defence available to commercial organisations charged with the corporate offence 
is to demonstrate that they have “adequate procedures” in place to prevent bribery.  It is no 
defence for the organisation to argue that it was not aware of the bribery.  The Secretary of 
State is to publish guidance on what constitutes “adequate procedures” and those procedures 
that can be put in place to prevent bribery.  However, this guidance may not be available until 
shortly before the Act comes into force.  

Companies should take steps now to ensure that they are adequately protected by having 
appropriate procedures in place to monitor and control the activities of those parties whose 
actions could give rise to liability for the company under the Act.  The required measures are 
likely to depend to a large extent on industry and jurisdictions in which the company operates, 
as well as the size and type of the business – what is “adequate” for one entity may not be for 
others. It may be appropriate to consider some or all of the following steps:

• Updating/implementing anti-bribery procedures, including whistle-blowing

• Training of employees/others who perform services for or on behalf of the organisation

• Appointment of a compliance officer and active compliance monitoring

• Risk assessment of the use of third parties (agents, distributors and sub-contractors)

• Termination clauses in contracts if acts of bribery are committed

Stop pReSS…… The Ministry of Justice has announced that a consultation on the proposed 
guidance on adequate procedures that commercial organisations may put in place to prevent 
bribery will begin in September 2010, with final guidance anticipated to be published in early 2011.

Fairness in 
the eyes of 
the FSA

The FSA recently released 
a statement setting out 
its view on the use of 
declarations in consumer 
contracts which state that 
the consumer “has read 
and understood” the terms. 
The statement clarifies that 
such declarations may, in 
certain circumstances, be 
unfair within the meaning 
of the Unfair Terms in 
Consumer Contracts 
Regulations.

This sort of declaration 
may be unfair where a 
firm seeks to rely on the 
declaration where the 
consumer has not been 
given the opportunity to 
review the terms. The 
FSA state that terms 
should contain a clear 
warning to consumers 
that they should read and 
understand terms before 
signing them and ask 
questions if they do not 
understand them.

However, the FSA’s 
statement does say 
that declarations as to 
matters within consumers’ 
knowledge (such as their 
personal information or 
insurance claims made) 
are likely to be fair.

Even though the statement 
was issued by the FSA, it 
is likely that the OFT may 
adopt a similar approach 
to the fairness of these 
terms. Therefore, this 
should serve as a reminder 
to businesses dealing with 
consumers to review their 
terms and ensure that they 
do not contain anything 
that might be unfair 
under the Unfair Terms 
in Consumer Contracts 
Regulations.



It’s a Knock Out 
for our Commercial 
team!

A team of volunteers from 
the Birmingham office 
took part in an event to 
raise money for Sense.

The event was based on 
the classic TV show, ‘It’s 
a Knockout’ and included 
challenges based on real 
games from the original 
TV series such as 
inflatable bingo, climbing 
an inflatable mountain 
and the bumble bee 
challenge. 

Before the first challenge 
had even taken place, 
the Hammonds team 
leapt into a 10 point lead 
after winning the award 
for the team in best 
fancy dress. A picture of 
Commercial lawyer Sam 
Tibbetts below sets the 
tone…

It has been a hectic 
summer on the charity 
front for our enthusiastic 
volunteers in the C&DR 
and Support teams who 
also recently took part 
in a Business in the 
Community challenge at 
the Alderman Day Centre 
in Birmingham, which 
provides community 
activities and care for 
adults with learning 
disabilities. The team 
redecorated the games 
and meeting rooms.

Jason Kelly below enjoys 
a game of darts following 
complete redecoration of 
the Centre’s game room.

And now the team news...
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Google AdWords - 
Too Close for Comfort
You will no doubt be aware that AdWords is Google’s paid 
referencing system which allows advertisers to bid to reserve 
keywords. When keywords are entered into the search engine, the 
advertiser’s link and message appear on the sponsored link section  
of a webpage. As part of this service, Google allowed advertisers to reserve 
keywords which were identical to third party registered trade marks.  

Unsurprisingly, Google’s AdWords service has resulted in much litigation across the EU as 
brand owners claim that Google has allowed the sale and use of their registered trademarks 
through keywords and, as a result, has infringed their trademark rights.

The ECJ recently ruled that if an advertiser uses a keyword corresponding to a brand owner’s 
registered trade mark: 

1. The advertiser may be liable for trade mark infringement. This depends on how the advert is 
presented and whether there is a likelihood of confusion among the public over whether the 
goods/services in the advert originate from the brand owner or an alternative trader. 

2. Google itself was not liable as it was not making “use” of the registered trademarks “in the 
course of trade”.

3. Although there were potentially other grounds for Google being liable it qualified for the 
protection under the E-Commerce Directive (2000/31/EC), which means that Google is not 
liable for an advertiser’s infringing keyword use unless Google has actual knowledge and 
does not take necessary action to stop the infringement. 

Therefore, if you sponsor a keyword which is identical or similar to a registered trade mark, 
you should ensure that the resulting advertisement clearly differentiates your goods/services 
from those of the trade mark owner’s and that there is no suggestion in the advertisement of an 
economic link between you and the trade mark owner. 

If you are a trade mark owner you should regularly review how your trade marks are being 
used by third parties (and in particular your competitors). Where your trade marks are being 
sponsored as keywords, do the resulting advertisements suggest that the goods or services 
being advertised originate from you or that you are somehow connected with the advertiser? 
If so, you may be able to take action to prevent such use, including notifying Google of the 
infringement.  

Delivery charges and cancelled contracts - 
distance traders beware!
The European Court of Justice (ECJ) recently handed down another judgment 
regarding charges made to consumers when exercising their rights to cancel 
contracts made at a distance, for example on the phone or via the internet. 

The ECJ confirmed that online retailers must reimburse delivery charges, 
as well as the price paid for the goods, if a consumer buys goods online 
but subsequently withdraws from the contract and returns the goods 
in accordance with their statutory rights. However, online retailers can 
require consumers to pay the direct cost of returning the goods to the 
retailer.

The decision is largely in line with the interpretation of the Office of Fair Trading in relation to the 
UK’s Consumer Protection (Distance Selling) Regulations 2000. Businesses that supply goods to 
consumers should, however, review their terms to check what charges they impose on consumers 
when cancelling contracts made by phone or online and to ensure that such charges are lawful.
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