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CMS Finalizes Electronic Prescribing
Incentive Program Rule

The Centers for Medicare & Medicaid Services (CMS)
announced the release of the Electronic Prescribing
Incentive Program (eRx Incentive) Final Rule on August
31, 2011. The Final Rule is intended to align the eRx
Incentive with the Medicare and Medicaid incentive
program for the meaningful use of electronic health
record (EHR) technology (Meaningful Use Incentive) and
to expand the categories for significant hardship
exemptions. A prescriber who is not a successful
electronic prescriber is subject to a penalty unless CMS
grants a hardship exemption. The Final Rule allows
prescribers to apply for a hardship exemption until
November 1, 2011.

Background

The Medicare Improvements for Patients and Providers
Act of 2008 (MIPPA) required the Secretary of the
Department of Health and Human Services (HHS) to
establish a new reporting program for eligible
professionals who are successful electronic prescribers,
beginning on January 1, 2009. The eRx Incentive
program is similar in structure and processes to the
Physician Quality Reporting System (formerly the
Physician Quality Reporting Initiative, or PQRI);
however, the eRx Incentive is a separate program with
distinct reporting requirements and associated incentive
payments and penalties.

In addition to the eRx Incentive, MIPPA called for a
penalty that will apply beginning in January 2012 to
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eligible professionals who are not successful electronic
prescribers. For eligible professionals who are subject to
the 2012 eRx penalty, the fee schedule amount for
covered professional services furnished by eligible
professionals during the calendar year will be 1 percent
less than the fee schedule amount that would otherwise
apply for 2012. The potential penalties in the future are
1.5 percent for 2013 and 2 percent for 2014. For
example, for an eligible professional who is not a
successful electronic prescriber and anticipates annual
Medicare payments of US$300,000, the penalties in
2012, 2013 and 2014 would be US$3,000, US$4,500
and US$6,000, respectively.

eRx Penalty Avoidance

An "eligible professional” will not be subject to the 2012
penalty if one of the following applies:

e The eligible professional is not a physician (MD,
DO or podiatrist), nurse practitioner or physician
assistant as of June 30, 2011;

e The eligible professional has fewer than 100 cases
containing an encounter code in the electronic
prescribing measure’s denominator;

e The eligible professional’s allowed charges for
covered professional services submitted for the
electronic prescribing measure’s denominator
codes are less than 10 percent of the eligible
professional’s total 2011 Medicare Part B
Physician Fee Schedule allowed charges;

e The eligible professional reports a significant
hardship code, CMS determines that the hardship
code applies and he/she is granted an exemption;
or

e The eligible professional becomes a successful
electronic prescriber by reporting the electronic
prescribing measure via claims for at least 10
unique electronic prescribing events for patients in
the denominator of the measure between January
1, 2011 and June 30, 2011.

A "group practice" that is participating in the 2011 eRx
group practice reporting option will not be subject to the
2012 penalty if one of the following applies:

e The group practice reports a significant hardship
in its 2011 self-nomination letter for participation
in the eRx Incentive program group practice
reporting option and is granted an exemption; or

Nicole J. Webb
+1.614.365.2700
+1.513.361.1207

David E. Kopans
+1.614.365.2766

Elizabeth A. Mills
+1.513.361.1203

Robert D. Nauman
+1.614.365.2721

Kimberly E. Peery
+1.614.365.2792

John E. Wyand
+1.202.626.6676

Squire Sanders emphasizes quality,
efficiency and alignment with client goals
as core standards. Our Partnering for
Worldwide Value® initiative is focused
on continuously improving our service
delivery to maximize the value of our
services to clients. Squire Sanders
wholeheartedly endorses the Association
of Corporate Counsel’s Value
Challenge® and encourages and
manages development and
implementation of processes and tools to
continually improve staffing and pricing
models, training and resource
optimization, knowledge management
and more.

Squire Sanders publishes on a number of
other topics. To see a list of options and
to sign up for a mailing, visit our
subscription page.

Beijing = Berlin =« Birmingham
Bratislava = Brussels < Budapest
Cincinnati = Cleveland « Columbus
Frankfurt « Hong Kong < Houston
Kyiv = Leeds = London < Los Angeles
Madrid = Manchester = Miami
Moscow = New York « Northern Virginia
Palo Alto < Paris = Phoenix = Prague
Rio de Janeiro = San Francisco
Santo Domingo = Sao Paulo
Shanghai « Tampa = Tokyo

Warsaw = Washington DC

West Palm Beach |

Independent Network Firms:

Beirut = Bogota = Bucharest

Buenos Aires < Caracas

La Paz = Lima = Panama

Riyadh = Santiago



e The group practice becomes a successful
electronic prescriber. The group practice becomes
a successful electronic prescriber by reporting the
electronic prescribing measure via claims for
between 75 and 2,500 unique electronic
prescribing events (depending on the group
practice size) for patients in the denominator of
the measure between January 1, 2011 and June
30, 2011.

Changes in the Final Rule

The Social Security Act permits the Secretary of HHS,
on a case-by-case basis, to exempt an eligible
professional from the penalty if the Secretary
determines, subject to annual renewal, that compliance
with the requirement for being a successful electronic
prescriber would result in a significant hardship. Prior to
the Final Rule discussed here, CMS established the
following two significant hardship exemptions for
purposes of the 2012 penalty:

e Eligible professionals practicing in a rural area
without sufficient high-speed Internet access

e Eligible professionals practicing in an area without
sufficient available pharmacies for electronic
prescribing

In order to request consideration for an exemption from
the 2012 penalty via one of the two significant hardship
exemptions, the eligible professional must report a
specified code at least one time on a claim between
January 1, 2011 and June 30, 2011. A group practice
participating in the eRx group practice reporting option
for 2011 must have requested the significant hardship
exemption at the time the practice self-nominated to
participate.

Additional Significant Hardship Exemptions

In response to public comments raising concerns that
the eRx Incentive program did not align with the
Meaningful Use Incentive program as well as requests
for additional significant hardship exemption categories,
CMS, by this Final Rule, implements the following
changes:

e Modifies the existing 2011 electronic prescribing
measure to address uncertainties related to the
technological requirements of the eRx Incentive
program. The existing 2011 electronic prescribing
measure is revised to indicate that a qualified
electronic prescribing system includes certified



EHR technology under the Meaningful Use
Incentive program.

e Provides additional significant hardship exemption
categories for purposes of the 2012 penalty. The
eligible professional or group practice must
demonstrate that it has one of the following:

o Eligible professionals who register to
participate in the Meaningful Use Incentive
program and adopt certified EHR
technology;

o An inability to prescribe electronically due to
local, state, or federal law or regulation;

o Limited prescribing activity; or

o Insufficient opportunities to report the
electronic prescribing measure.

e Extends the deadline for requesting significant
hardship exemptions to November 1, 2011. This
extended reporting deadline would apply to the
two established significant hardship exemptions
as well as the additional significant hardship
exemption categories above.

e Requires submission of significant hardship
exemption requests for the 2012 eRx penalty via
a Web-based tool for individual eligible
professionals and via a mailed letter for group
practices that are participating in the 2011 eRx
group practice reporting option.

Squire Sanders lawyers have significant experience in
health information technology, including assisting
physicians in obtaining incentive payments for being
successful eRx prescribers and assisting clients in
achieving Meaningful Use Incentives including
registration with CMS and preparation of the required
attestations. We continue to monitor the
implementation of this Final Rule and are available to
assist clients with the CMS reporting requirements for
the eRx Incentive. For more information, please contact
one of the lawyers listed in this Alert.

The contents of this update are not intended to serve as legal advice related to individual situations or as legal opinions
concerning such situations. Counsel should be consulted for legal planning and advice.
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