
COMPETITION LAW & POLICY DEBATE | VOLUME 1 | ISSUE 2 |  MAY 201554

CLPD
SYMPOSIUM : A-TYPICAL CARTELS

Will Sparks
Senior Associate, 

Squire Patton Boggs (UK) LLP, Brussels

Brian N. Hartnett
Partner, 

Squire Patton Boggs (UK) LLP, Brussels

The service provider as cartel 
facilitator: assessing ‘third party’ 
liability under Article 101 TFEU

1. Introduction

AC Treuhand I 

1 IP/15/4104, Antitrust: Commission fines broker ICAP € 14.9 million 

for participation in several cartels in Yen interest rate derivatives 

sector, 4 February 2015. 

2 Case C-286/13 P, Dole Food Company v European Commission, Judg-

ment of 19 March 2015.

2. Fides Milan and AC Treuhand: the original 
cartel facilitators

2.1 The Commission's early decision-making 

practice

Organic Peroxides 

3

Italian Cast Glass decision 

3 Case COMP/E-2/37.857– Organic Peroxides, Decision of 10 Decem-

ber 2003. 

4 Case V/29.869 — Italian cast glass, Decision of 17 December 1980. 
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enabled and consciously assisted the 

implementation of the restrictions of competition which 

were the very purpose of the agreements   On this ba

although not 

directly involved in the production or distribution of the 

products in question, was nevertheless 

jointly responsible for the application of the agreements 

restricting competition

Italian Cast Glass

6

Cast Iron and Steel Rolls

Polypropylene

rendered nugatory by the producers systematically ex-

changing amongst themselves either by telephone or at 

meetings the details of the tonnages delivered by each to 

the European market

Cartonboard cartel 

5 Case V/29.869 — Italian cast glass, Decision of 17 December 1980, 

A4. 

6 Case IV/30.064 - Cast iron and steel rolls, Decision of 17 October 

1983; Case IV/29.725 - Wood pulp, Decision of 19 December 

1984; Case IV/31.149 — Polypropylene, Decision of 23 April 1986; 

Case IV/31.866 - LdPE, Decision of 21 December 1988; and Case 

IV/C/33.833 — Cartonboard, Decision of 13 July 1994. 

7 Case IV/31.149 — Polypropylene, Decision of 23 April 1986, 66. 

Cartonboard, 

a ‘facilitating’ 

device making it easier for the producers to coordinate 

commercial behaviour in an anti-competitive way   

2.2 The Commission's decision in  

Organic Peroxides

Woodpulp to Cartonboard led 

Organic Peroxides

were the basis for the functioning of the agreement 9  

cler-

ical-administrative

8 Case IV/C/33.833 — Cartonboard, Decision of 13 July 1994, 134.

9 Case COMP/E-2/37.857– Organic Peroxides, Decision of 10 Decem-

ber 2003, 102.

10 Case T-99/04, AC-Treuhand v Commission, Judgment of 8 July 2008, 

62.

The service provider as cartel facilitator
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 approach

organisers or facilitators of cartels, 

not just the cartel members, must fear that they will be 

found and heavy sanctions imposed from now on  

nullum 

crimen, nulla poena sine lege 

non-punishable complicity

  

2.3 The judgment in AC Treuhand I

Italian Cast Glass 

Woodpulp 

and Cartonboard

post-1980 deci-

15 IP/03/1700, Commission fines members of organic peroxides 

cartel, 10 December 2003.

16 Case T-99/04, AC-Treuhand v Commission, Judgment of 8 July 2008.

17 The CFI did uphold one of AC Treuhand’s arguments, namely that 

the Commission had failed to inform it in a timely manner that it 

was subject to an investigation – but it concluded that there was 

no evidence that this irregularity affected AC Treuhand’s rights of 

defence.  See Case T-99/04, AC-Treuhand v Commission, Judgment 

of 8 July 2008, 57-59.

played a crucial role in the 

organisation of the cartel went beyond the 

mere collection and treatment of statistical data.

 “AC Treuhand was aware 

and actively involved in cartel arrangements

beyond the role of a secretariat

AC Treuhand had authority over the members of 

the agreement … for example by ‘handing’ over clients 

in order to restore the agreed quotas.

absolutely aware

 

party to the 

agreement and/or took decisions as an undertaking 

and/or as an association of undertakings

Italian Cast Glass as a 

the novelty of 

11 Case COMP/E-2/37.857– Organic Peroxides, Decision of 10 Decem-

ber 2003, 95.

12 Case COMP/E-2/37.857– Organic Peroxides, Decision of 10 Decem-

ber 2003, 102.

13 Case COMP/E-2/37.857– Organic Peroxides, Decision of 10 Decem-

ber 2003, 349.

14 Case COMP/E-2/37.857– Organic Peroxides, Decision of 10 Decem-

ber 2003, 348.
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sion-making practice could not reasonably be construed 

Italian Cast Glass

disavow, as a matter of law, 

the approach initially followed   

unitary

bipolar

the Commission must prove that [the co-perpetrator] 

intended, through its own conduct, to contribute to 

the common objectives pursued by the participants 

as a whole and that it was aware of the substantive 

conduct planned or implemented by other undertak-

ings in pursuance of those objectives, or that it could 

reasonably have foreseen that conduct and that it was 

ready to accept the attendant risk.20

even in a subsidiary, accessory or passive 

role

Organic Peroxides

apply  to the partici-

pation of an undertaking whose economic activity and 

18 Case T-99/04, AC-Treuhand v Commission, Judgment of 8 July 2008, 

164.

19 Case T-99/04, AC-Treuhand v Commission, Judgment of 8 July 2008, 

117.

20 Case T-99/04, AC-Treuhand v Commission, Judgment of 8 July 2008, 

130.

21 Case T-99/04, AC-Treuhand v Commission, Judgment of 8 July 2008, 

133.

professional expertise mean that it cannot but be aware 

of the anti-competitive nature of the conduct at issue 

committing of the infringement   

economic 

activity and professional expertise

subsidiary, accessory or passive

2.4 The Commission's decision-making practice 

Organic Peroxides

in the Heat Stabilisers 

had been in Organic Peroxides

22 Case T-99/04, AC-Treuhand v Commission, Judgment of 8 July 2008, 

136.

23 Case COMP/38589 – Heat Stabilisers, Decision of 11 November 

2009, note that it was appealed unsuccessfully to the CFI (Case 

T-27/10, AC-Treuhand v Commission, Judgment of 6 February 2011) 

and appeal to the ECJ is pending (C-194/14, AC-Treuhand v Com-

mission).

The service provider as cartel facilitator
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Organic Peroxides and Heat Stabilisers, 

Monochloroace-

tic acid

Organic Peroxides   

Monochloroacetic acid

aggregated statistical data and 

general market information

legitimate

to the Marine Hoses 

[Cartel coordinator's company]

24 Case COMP/E-1/.37.773 – MCAA, Decision of 19 January 2005.

25 Commission fines members of the monochloroacetic acid cartel, 

Competition Policy Newsletter, Number 1 — Spring 2005, 71.

in AC Treuhand I

exceptional circumstances

Organic 

Peroxides 

3. ICAP: the cartel broker?

Organic Peroxides and Heat Stabilisers, the third 

YIRD

26 R. v Whittle (Peter) [2008] EWCA Crim 2560. 

27 See MLex Report, 29 January 2009, 17:05 GMT: ‘EC Statement: 

EC clarifies approach to cartel facilitator in marine hose antitrust 

decision’.

28 Case COMP/M.39861 - Yen interest rate derivatives (YIRD), Decision 

of 4 February 2015. 
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position in YIRD

Organic Peroxides and Heat 

Stabilisers

YIRD cartelists 

4. Avoiding exposure as a data aggregator

4.1 Exposure arising from the case law

AC Treuhand I 

AC Treuhand II Heat Stabi-

lisers

interpretation of this test poses a potential threat 

29 ICAP statement, 4 February 2015 (http://www.icap.com/

news/2015/20150204_icap_response_ec_decision.aspx). 

30 C-194/14, AC-Treuhand v Commission.

it cannot but be aware

scanned at the point of sale, or on the basis of data 

 

aggregation services in the FMCG sector

The service provider as cartel facilitator
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common fea-

ture of many competitive markets

e.g., 

33 

31 Guidelines on the applicability of Article 101 of the Treaty on the 

Functioning of the European Union to horizontal co-operation 

agreements, OJ 2011 C11/1.

32 Guidelines on the applicability of Article 101 of the Treaty on the 

Functioning of the European Union to horizontal co-operation 

agreements, OJ 2011 C11/13. 

33 Guidelines on the applicability of Article 101 of the Treaty on the 

Functioning of the European Union to horizontal co-operation 

agreements, OJ 2011 C11/13.

34 Sandvik. I.L. and K. Sandvik,. The impact of market orientation on 

product innovativeness and business performance, International 

Journal of Research in Marketing (2003). Vol.20: 355-377.

4.3 Antitrust investigations into data  

aggregation services in the FMCG sector

35 See www.kilpailuvirasto.fi/cgi-bin/suomi.cgi?luku=tiedotteet&-

sivu=tied/t-2008-11.
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4.4 Protecting legitimate service providers

in AC Treuhand I 

as Polypropylene 

AC Treuhand I 

The service provider as cartel facilitator
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5. Conclusions

AC Treuhand I 


