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The European Union’s New Antitrust Damages Directive

By Brian N. Hartnett & Will Sparks

On 26 November 2014, the European
Union adopted Directive 2014/104/
EU (Directive) governing private dam-
ages claims in the European Union
(EU).. Member States have until 27
December 2016 to implement the
Directive which, in essence, seeks to
harmonise the most important proce-
dural rules governing access to com-
pensation for antitrust infringements
throughout the EU.?

tion infringements, alongside public
enforcement through fines and crim-
inal prosecution. Beginning with a
Green Paper in 2005, the Commis-
sion has sought to introduce a more
efficient system for bringing private
actions and to encourage more vic-
tims to seek compensation.

The Directive, finally adopted after
almost 10 vyears in

Background

The right under EU
law of private parties
to claim compensa-
tion for harm caused

development, seeks
to tackle the key con-
cern that access to
justice is governed by
myriad different na-
tional rules. At pres-
ent, some Member

by infringements of

competition law was acknowledged
by the European Court of Justice in
2001 (in Courage v Crehan?®), and pri-
vate actions have been brought in
many Member States including the
UK, Germany and the Netherlands.
However, the European Commission
(Commission) has been less than sat-
isfied withthe slow increasein private
damagesclaimsoverthe pastdecade.
The Commission views the threat of
private enforcement as an important
weapon in the fight against competi-

States’ litigation pro-
cedures are more lengthy and costly
than others, and above all they are
inconsistent with regard to rules on
crucial issues such as disclosure of
evidence, the burden of proof, and
the quantification of harm. The Di-
rective seeks to establish uniform
minimum rights for any party claim-
ing damages before a national court
for a breach of EU or national com-
petition law, including:

° a right for all victims of com-

petition infringements to claim full
compensation for harm suffered;

o a very low standard of proof,
including a rebuttable presumption
that cartels cause harm;

o a right for victims (and defen-
dants) to access evidence through
court-ordered disclosure; and

o a power for national courts to
estimate loss in situations where this
is too difficult to formally quantify.

Scope of the Directive®

The Directive sets out a legal right
for all victims to seek damages in re-
spect of any harm caused by an in-
fringement of Article 101 or 102 of
the Treaty on the Functioning of the
European Union (TFEU) or any equiv-
alent national competition law.> Ar-
ticle 3 of the Directive requires Mem-
ber States to ensure that victims can
claim full compensation. This covers
all actual loss, loss of profit and in-
terest, and seeks to place the victim
in the position it would have been in
had the infringement not occurred.®
The Directive notes that full compen-
sation must not lead to overcompen-
sation, whether by means of punitive,
multiple or other types of damages.’

In this respect, the private enforce-
ment regime in the EU is markedly
different from that of the US where
treble damages are available for cer-
tain antitrust infringements.

Importantly, the scope of the Direc-
tive also extends to indirect custom-
ers — i.e., customers who have pur-
chased a product or service through
a third party — who can prove that:

e the defendant has committed
an infringement of competition law;
e the infringement resulted in an
overcharge for the direct customer
of the defendant; and

e the indirect customer has pur-
chased goods or services that were
the object of the infringement or
which derived from or contained
them.®

Disclosure?

The disclosure provisions in the Di-
rective seek to provide parties with
easier access to evidence that they
require to prove, or defend, a private
damages claim. In this regard, Arti-
cle 5 of the Directive requires Mem-
ber States to ensure that national
courts are able to order a defendant
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or third party to disclose any rele-
vant evidence within their control.*°
Claimants wishing to obtain such an
order must submit a reasoned justifi-
cation containing facts and evidence
that support their claim.

The Directive notes that disclosure
orders must be subject to the prin-
ciple of proportionality, requiring
that national courts take account of
the following factors before granting
such an order:

° the cost of disclosure;

° the available facts and evidence
justifying disclosure; and

° the extent to which evidence
to be disclosed contains confidential
information, and the ways in which
such information may be protected.!

The extent to which documents that
were submitted to the Commission
during an investigation can be dis-
closed in national court proceedings
was one of the most heavily debated
aspects of the Directive during the
consultation process. Article 6 of the
final Directive specifically prohibits
national courts from disclosing:

° leniency statements, which are
given absolute protection from dis-
closure and cannot be subject to a
disclosure order at any time; and

° settlement submissions, which
are given temporary protection from
disclosure and cannot be disclosed
until the proceedings of the Commis-
sion or national competition author-
ity (NCA) are closed.

Effect of National Decisions??

The Directive provides that a deci-
sion of the Commission or an NCA
finding an infringement of competi-
tion law must be treated by a court
in the same Member State as irrefut-
able evidence that the infringement
occurred. In addition, decisions of
NCAs in other Member States must
be treated as prima facie evidence of
an infringement.

Limitation Period®?

The Directive requires that the limi-
tation period for bringing private
damages claims in the EU must be at
least five years. This period should
begin to run from the moment the
claimant knows or can be reasonably

expected to know that it has suffered
harm as a result of an infringement
of competition law, and knows or can
be reasonably expected to know the
identity of the infringer.*

The limitation period must be sus-
pended or interrupted if the Com-
mission or an NCA commences pro-
ceedings against the infringer, allow-
ing the victim to wait for the decision
in such proceedings before bringing
a private action.® Member States
must also ensure that the limitation
period is suspended throughout the
duration of any form of consensual
dispute resolution process.*®

Joint and Several Liability"’

The Directive specifies that undertak-
ings that have infringed competition
law through joint behaviour must
be jointly and severally liable for the
harm caused by their infringement.
In a cartel scenario, this means that a
claimant may recover all of its dam-
ages from any one of the cartel mem-
bers, regardless of the claimant’s re-
lationship with that member, their
role in the cartel or the jurisdiction
in which they are based.

By way of derogation from this prin-
ciple, the Directive specifies that two
categories of defendant benefit from
a special exemption:

e Small or medium-sized enter-
prises (SME) with a market share of
less than 5%, where the application
of the normal rules on joint and sev-
eral liability would jeopardise the
relevant SME’s economic viability.
In these circumstances, such SMEs
should only be liable to their own di-
rect and indirect purchasers.*®

o Undertakings that have been
granted immunity in public enforce-
ment proceedings. The Directive
notes that such infringers will only
be jointly and severally liable to their
own direct and indirect customers,
unless other victims cannot obtain
full compensation from the other un-
dertakings involved in the infringe-
ment.?

Passing-On Defence®

The passing-on defence, which the
Directive requires national courts to
acknowledge, allows defendants to
argue that the claimant passed on
to its own customers all or part of
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the overcharge resulting from the in-
fringement. The defendant may thus
argue that it should not be required
to pay damages to the direct cus-
tomer, or that the quantum of dam-
ages should be reduced to reflect the
proportion of the overcharge that
was passed on. The burden of prov-
ing that the overcharge was passed
on is with the defendant, who may
require reasonable disclosure of rel-
evant evidence from the claimant or
third parties.

Rebuttable Presumption and Quan-
tification of Harm?*

The Directive contains a rebuttable
presumption that cartel infringe-
ments cause harm. Moreover, in sit-
uations where it is practically impos-
sible for the claimant and the court
to quantify the harm suffered by the
claimant, national courts are em-
powered to estimate the amount of
such harm. This relieves the claim-
ant of the potentially onerous bur-
den of determining, on the basis of
economic evidence, the quantum of
their loss.

Consequences of the Directive in

Practice

It is generally thought that the Di-
rective will meet the Commission’s
objective of increasing the number
of private antitrust damages claims
brought in the EU. In particular, Ar-
ticle 9 on the effect of decisions, to-
gether with the presumption of harm
associated with cartels, means that a
claimant need do little more to prove
its case than await publication of the
Commission or NCA decision finding
an infringement. Concerns may nev-
ertheless be raised, however, about
certain other practical consequences
that the Directive might have:

e Thereis arisk that the Directive
could weaken public enforcement at
the same time as strengthening pri-
vate enforcement, by making com-
panies less willing to reveal infringe-
ments to the authorities in return
for immunity from fines. Will cartel
members continue to blow the whis-
tle, knowing that they are exposing
themselves to an increased threat of
damages claims?

o In some jurisdictions, the Direc-
tive’s provisions may actually reduce

the scope of disclosure available to a
claimant. This is the case in England
and Wales, for example, where in-
formation contained in leniency ap-
plications has not always been pro-
tected from disclosure in follow-on
damages cases.

° Despite its intention of harmon-
ising national rules, there may still be
significant differences in the way the
Directive is interpreted across the
EU. This is a particular concern in ju-
risdictions where there is already an
established body of case law on pri-
vate damages claims. In Germany,
for example, current trends suggest
that judges may be less willing to
grant disclosure orders than in other
jurisdictions, such as the UK, and will
apply the discretion afforded them
by the Directive accordingly. This
could mean that forum shopping,
which the Commission intended to
reduce, will continue.

e The rebuttable presumption
that cartels cause harm may not
present a significant advantage to
indirect customers, who must prove
not only the existence of an infringe-
ment but also that the resulting

overcharge was in fact passed on to
them. This latter condition is likely
to require complex economic assess-
ment which could be a costly impedi-
ment to bringing a claim.
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