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I. Introduction

The number of lawsuits filed in US courts that charge food and beverage suppliers with false 
advertising has dramatically increased in recent years. Such claims can take a variety of forms, 
including allegations of misleading pricing, and nonfunctional slack fill, among others. In recent 
years, a large preponderance of the false advertising claims relating to foods and beverages 
allege some economic harm to consumers arising from misleading claims that directly or 
indirectly relate to health. Some such purportedly misleading advertising and labeling are 
even accused of contributing to negative health consequences. Most companies confronting 
these suits have employed standard defenses – focusing on technical deficiencies in the initial 
pleadings or challenges to class certification that threaten to dramatically reduce the value 
of pursuing the claims. Although few of these false advertising cases proceed to trial, it has 
not always been because early motion practice has been successful. Indeed, the failure to 
win dismissal of such cases involving health claims, coupled with the failure to avoid class 
certification, often results in settlement.1 The merits are infrequently adjudicated. 

A combination of the potential exposure and the uncertainty of litigating matters dominated by 
issues of nutritional and medical science often drives the traditional approach. Indeed, the risks 
of litigating the merits appear to be compounded by the pragmatic consideration that the role of 
diet in health is widely perceived by the public as too complex to understand.2 Some scholarly 
work even suggests that any understanding may be skewed toward the unscientific by the role 
of new media supplanting more traditional, professional sources of information about diet and 
health.3 On the other hand, Dr. David Katz, a leading public health expert, succinctly and routinely 
asserts, “We know what a healthy diet is. Now can we stop arguing about it?”4 By this assertion, 
he does not mean to suggest that we can say what “very specific set of rigid principles” have 
allowed us to identify which diet is best for health; he means that the principles that guide “a 
more general dietary pattern” are well known, even as they continue to evolve.5

This whitepaper embraces the same general view, and encourages food and beverage companies 
now facing or vulnerable to false advertising and associated health-related claims to consider 
defending their products on the scientific merits. Doing so will enable the targeted companies to 
muster more vigorous defenses in courts of law, and respond more vigorously and meaningfully 
in the court of public opinion as well. Indeed, food and beverage companies should consider 
preparing far in advance of lawsuits being served, by regularly, truly and freely engaging with the 
scientific and medical communities just as prudent manufacturing companies engage with safety 
engineers. 
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The two primary types of health claims targeting food and beverage companies in the form of 
false advertising lawsuits are: (1) those attacking products labeled or marketed as “natural” and 
(2) those attacking claims of a product’s purported health benefits.6 

Use of the “natural” label has been an invitation for litigation because the Food and Drug 
Administration (FDA) has repeatedly declined requests to define the term, despite pressure to do 
so from consumer and industry groups and in the face of the influx of false advertising litigation 
over use of the term.7 Most “natural” cases involve food and beverages labeled as “natural” that 
contain genetically modified organisms (GMOs), and various synthetic or artificial ingredients, 
or highly processed ingredients such as the various formulations of high fructose corn syrup 
(HFCS).8 

Other actions are based on claims that defendants deceptively market their products on false 
or misleading health claims.9 For example, some makers of yogurt products have faced actions 
brought by the Federal Trade Commission (FTC) over claims related to purported benefits to 
immune systems and “irregularity.”10 Other companies have received agency warning letters 
over claims as seemingly innocuous as their products being “healthy and tasty, convenient and 
wholesome.”11 Not surprisingly, these FTC and FDA actions and warnings have spurred a number 
of class action lawsuits against numerous food companies, even when not subject to regulatory 
attention.12 

Commercial false advertising lawsuits will continue their explosive trend given the Supreme 
Court’s recent decisions in Pom Wonderful LLC v. The Coca-Cola Company and Lexmark 
International Inc. v. Static Control Components, Inc.13 The Pom Wonderful decision held that the 
Federal Food, Drug and Cosmetic Act does not prevent Lanham Act false advertising lawsuits 
premised upon product labels even if the labels comply with FDA regulations. Lexmark clarified 
that a flexible, expansive class of plaintiffs may assert false advertising claims under the Lanham 
Act. Although the majority of the new wave of food cases assert claims under state consumer 
protection statutes rather than the Lanham Act (because consumers do not have standing to sue 
under the Lanham Act), the significance of these decisions to the entire realm of false advertising 
practice is uncontroversial.

More than 65% of all US consumer food and beverage lawsuits are being filed in California, 
which is considered to have particularly plaintiff-friendly laws and health conscious communities 
favorably inclined to apply those laws to questionable health claims. A particular concentration 
of these food cases have been filed in the Northern District of California, which has consequently 
become known as the “Food Court.”14 These actions most frequently assert claims under 
California’s Unfair Competition Law (UCL)15, False Advertising Law (FAL)16 and Consumer Legal 
Remedies Act (CLRA)17. 

As noted, most food labeling and marketing claims have survived motions to dismiss, leading to 
settlements, prolonged discovery or both. 

II. The Current Landscape
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III.  Early Defense Tactics

Food and beverage companies have commonly defended attacks against the promotional or 
advertising claims through traditional tactics: attacking pleading deficiencies, asserting that the 
allegations fail to state a plausible claim pursuant to Federal Rules of Civil Procedure 8 and 12(b)
(6), or pursuant to Rule 9 if the claims effectively sound in fraud and are not pleaded with the 
requisite specificity. 

Another tactic includes asserting the primary jurisdiction of US Executive Branch agencies, 
particularly the FDA and FTC, over the claims, arguing that courts should defer decision-making 
to the agency with primary regulatory authority.18 Some natural claims—such as those alleging 
that foods containing GMO ingredients are falsely labeled as “natural”—have been occasionally 
dismissed on primary jurisdiction grounds.19 Federal preemption arguments are another means of 
early attack on food and marketing claims that have had some success.20 Perhaps because of the 
“hit or miss” nature of these approaches, or perhaps due to their technical, legalistic tone, one 
major drawback to this traditional strategy is that it is sometimes perceived as an effort to dodge 
the merits, leaving the fundamental claim unresolved and fomenting consumer doubts and harm 
to brand credibility.21
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IV.  A Proposed New Approach – Embrace the 
Science as Early as Possible

In defending against claims tied to nutrition and medical science, food and beverage companies 
should consider addressing the merits at the outset as part of a defense strategy to best serve 
them both in courts of law and public opinion.

The science associated with health claims is often considered static. Food and beverage 
companies should resist the temptation to embrace conventional wisdom that portrays their 
products as healthier than those of the competition, lest they be ready to defend themselves in 
litigation. The dairy industry is one example. In early 2000, cholesterol and fat were high on the 
health community’s list of public enemies.22 Those outside the dairy industry seized on concerns 
about cholesterol and fat to champion their products as healthier alternatives, and drove dairy 
toward low and no-fat options.23 

The onset of the South Beach Diet, popularized in 2003, illustrated how the conventional wisdom 
shifted. Carbohydrate-rich foods, once viewed as healthier alternatives because of their low-fat 
content, were now to be avoided. Indeed, some seriously questioned whether carbohydrates 
– as opposed to fats and cholesterol – were the real cause of heart disease, weight gain and 
obesity.24 Consistent with this shift in the conventional wisdom, the Washington Post recently 
ran an above the fold, front page article observing that “research published in recent years 
indicates that . . . [m]illions might have been better off had they stuck with whole milk” instead 
of low-fat or non-fat milk.25

The point here is not to take sides in the decades-long debates about the healthiest dietary 
proportions of the macronutrients fat, protein and carbohydrate, whether it is appropriate even 
to lump together each variation of these macronutrients – think saturated trans fats versus 
polyunsaturated varieties – or to assess the significance of micronutrients, GMOs, artificial 
sweeteners, or any of the innumerable other aspects of the modern diet. Rather, we seek to 
underscore the importance of food and beverage companies simply keeping current regarding 
the evolving state of the science of nutrition as it relates to their products. Companies should 
be particularly wary of embracing a static understanding of nutrition science and health, for it 
may lead to continued advertising of a product’s attributes as a matter of established scientific 
fact when the purported “fact” is a matter of a new or perhaps even an ongoing debate in the 
scientific community.26 

We also encourage food and beverage companies to resist the temptation to rely on the same, 
and arguably, insular cadre of industry-captive scientists year after year. The corn refining 
industry, for instance, received some embarrassing press attention when it was reported that 
it had spent, in a relatively brief period, an excess of US$10 million on research under the 
direction of one scientist while he was also reportedly receiving US$500,000 per year in separate 
consulting fees.27 There may be instances in which industry needs hired guns – but simply the 
perception of industry-captive scientists being those hired guns may be damaging – both in the 
courtroom and the broader forum of public opinion. Working cooperatively with independent 
researchers, clinicians, and public health experts may sometimes inhibit a company’s ability 
to make health claims likely to boost sales. But if long-term brand protection, public trust 
and, indeed, public responsibility are core business principles, fostering relationships with 
independent scientists, and even scientists with a contrarian tilt, is, perhaps, a more responsible 
way to advance a company’s business principles while also insulating it from legal attacks from 
plaintiffs’ lawyers or competitors.
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Often, plaintiffs’ counsel have engaged expert consultants to develop theories supporting their 
claims, or at least relied on publicly available research to support the theories they intend to 
pursue. As a result, plaintiffs are more and more frequently directly citing scientific support for 
their claims in their initial pleadings, even using them as tools to prompt pre-filing settlement 
discussions. Of course, defense counsel often have the distinct advantage of far greater access 
to the nutrition and medical science relevant to the claims – their clients. Food and beverage 
companies should consider exploiting that advantage as a central part of any defense, and 
potentially when they may even discourage a burgeoning controversy from maturing into a 
lawsuit.

When presented with a complaint that is ostensibly supported by myriad citations to scientific 
publications, defendants should embrace the opportunity to address the science—using it 
to expose flaws in the plaintiffs’ claims or at least cabin them. In a positive development for 
industry, some courts have demonstrated a willingness and capability to assess whether 
referenced scientific articles actually support the allegations at issue on scientifically based 
motions to dismiss. 

The case of McCrary v. Elations Co., LLC, No. 13-0242, 2013 U.S. Dist. LEXIS 173592, at *22-
24 (C.D. Cal. July 12, 2013), provides an example of this strategy. McCrary is one of the rare 
cases in which a defendant was afforded, took, and succeeded in converting on an opportunity 
to attack the science underlying a complaint in a motion to dismiss. The defendant convinced 
the court that despite the many citations in purported support of false advertising claims, the 
plaintiff lacked genuine scientific evidence to advance those claims past the pleading stage.28 In 
McCrary, the plaintiff alleged defendant’s dietary supplement beverage was falsely advertised 
as promoting “healthier joints” and improving “joint comfort” and “joint flexibility” in light of 
scientific studies demonstrating that the ingredients in the defendant’s product were ineffective 
in treating osteoarthritis. The court dismissed the complaint without leave to amend in part 
because the studies cited by the plaintiff did “not plausibly demonstrate the falsity of those 
claims.” Id. at *23. More specifically, the court rejected efforts by the plaintiff “to link . . . 
scientific studies concerning osteoarthritis with the actual marketing and advertising claims” that 
were of a far more general nature. Id.29 

As soon as a complaint is served, an engaged consultant, particularly one well versed in the 
scientific issues presented, can quickly help defense counsel identify weaknesses in the claims 
from a scientific viewpoint and begin assisting with the crafting of a defense. Moreover, being 
in contact with relevant experts will put a defendant in an even better position to aggressively 
defend against these claims, even as early as a motion to dismiss. Equally important, by staying 
up-to-date on issues, a defendant can also identify the key scientists who may even be on the 
opposition side of the relevant issue and still be able to retain those researchers as a consulting 
expert allowing the defense to better anticipate contrary positions while simultaneously 
depriving its opponent of that expert’s services.

As litigation proceeds, consulting experts can help counsel develop claims or defenses based 
on the scientific issues presented. Engaged as consultants, discussions with these experts are 
protected from discovery as attorney-work product, an advantage that is absent should counsel 
wait to strategize regarding the scientific issues presented with testifying experts. Along 
those lines, relationships with consulting experts can help counsel assess whether that expert 
would later make a valuable testifying expert. Alternatively, consulting experts can often be 
an invaluable resource for identifying potential testifying experts with the necessary scientific 
expertise in the areas at issue. 
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V.  Conclusion

By embracing the objective science of nutrition from an early stand point (i.e., before litigation 
commences), food and beverage companies will not only protect their brand equity, but also 
help insulate themselves from litigation and regulatory intervention down the road. While this 
approach may require more upfront research costs and/or greater lead time to the grocery 
store shelf, by following objective science, food and beverage companies will be acting more 
responsibly, which may enhance their reputation with consumers, as well as limiting their legal 
liability and their exposure to regulatory intervention. In short, food and beverage companies 
doing business in the US should appreciate the important role of science-based research and 
scientific experts in today’s burgeoning food and beverage litigation landscape before US courts. 
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