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Enforcing Restraints: An Employer’s Conduct Can Matter!
Renae Harg 

Restraint of trade clauses can be notoriously difficult for an 
employer to enforce, particularly if an employer has not played an 
entirely innocent role in an employee’s exit.

In the recent case of Crowe Howarth (Aust) Pty Ltd v. Loone [2017] 
VSCA 181 (Loone) the Victorian Supreme Court of Appeal (Court of 
Appeal) confirmed the legal position that restraints of trade are not 
enforceable where an employer repudiates an employment contract 
and the employee accepts the repudiation by resigning.  

What Is a Repudiation?

A repudiation will occur in an employment context where:

• An employer or employee shows they are unwilling or unable 
to render substantial performance of their obligations under the 
employment contract 

• The employer or employee engages in conduct which shows their 
intention to no longer be bound by the contract or to fulfil it only 
in a manner substantially inconsistent with their obligations 

The other party to the employment contract may either waive that 
repudiation and continue with the employment on foot, or accept 
the repudiation and treat the employment contract as having come 
to an end. 

Case Facts 

In Loone, the Court of Appeal upheld that the employer had 
repudiated the employee’s employment contract in two ways: 

• By failing to have regard for the employee’s personal performance 
when allocating bonuses 

• By making significant unilateral changes to the employee’s role, 
which meant he occupied a position other than his existing 
position of managing principal  

The employee’s bonuses were discretionary, but the employer had 
to take into account various factors when determining the bonus 
under the terms of the contract, including the employee’s personal 
performance. The employer was found to have failed to take the 
employee’s personal performance into account by refusing to add 
profit from a business which the employee was instrumental in 
acquiring to the bonus pool. 

The employer also made substantial changes to the employee’s position 
of managing principal. Because the changes were so substantial, the 
Court of Appeal found the employee no longer performed the position of 
managing principal but performed another position. For these reasons, 
the Court of Appeal upheld that the employer had showed they were 
unwilling or unable to perform their obligations under the contract and 
had repudiated the employment contract. 

The Court of Appeal found by providing his resignation, the 
employee had accepted the repudiation and this had the effect of 
bringing the employment to an end. 

Decision − Enforcement of Restraints

The Court of Appeal held, citing previous decisions of the High Court 
and courts in England and Canada, that as the employment had 
ended because of the employer’s wrongful conduct, the restraint 
clause could not be enforced. It found that even though the restraint 
clause was designed to benefit the employer, the employer should 
not be able to rely on a restraint clause to the employee’s detriment 
after it had repudiated the contract.  

Even though the restraint clause expressly stated that the 
obligations in the clause survived “in all circumstances and for any 
reason”, this was held only to incorporate the circumstances of 
termination set out in the contract. 

Tips for Employers

When looking to enforce a restraint clause, employers should ensure 
they have “clean hands” and have not engaged in conduct which is 
a serious breach of the terms of the employment contract. 

Whilst this was a decision relating to restraints, the Loone case is 
also a useful reminder of the importance of meeting contractual 
obligations and ensuring employment contracts are appropriately 
drafted. Bonus or salary review clauses in employment contracts 
should be drafted on a discretionary basis to avoid a breach of 
contract claim. Further, where there is a substantial change to an 
employee’s role, the employer should consult with the employee and 
seek the employee’s consent to the change, and then document that 
change by either a letter of variation of the existing employment 
contract signed by both parties or replace the old contract with a 
new employment contract.



Did You Know…
Recordings of employees are not always admissible in legal 
proceedings for employers defending employment claims.

In the recent decision of Tavassoli v. Bupa Aged Care Mosman 
[2017] FWC 3200, an employee’s colleague recorded the 
employee making insensitive comments about patients, which 
was then provided to the employer’s management team. Whilst 
the commission did not determine whether the video evidence 
was admissible, as the employee’s representative did not object 
to the evidence being presented, the commissioner expressed 
concerns that the secret recordings breached the New South 
Wales’ Workplace Video Surveillance Act 1998. 

If recordings of employees, such as CCTV vision or mobile phone 
video or audio recordings, have been unlawfully obtained and 
relied on as a basis for disciplinary action, they may not be 
admissible as evidence to defend the employer’s conduct in 
legal proceedings.  

Each state, with the exception of New South Wales and the 
Australian Capital Territory, has a surveillance devices act 
which restricts when and how a person can be recorded using 
surveillance devices but will usually require express or implied 
consent. New South Wales and the Australian Capital Territory 
have specific workplace surveillance acts which prohibit 
recording in the workplace in most circumstances, unless there 
are signs in the workplace notifying employees that surveillance 
is being conducted or the employee agrees to the surveillance. 

Where a recording has been unlawfully obtained, courts or 
tribunals will consider whether the desirability of admitting 
the evidence outweighs the method by which it was gained. 
Generally, it would appear the Fair Work Commission views 
recording without an employee’s knowledge unfavourably.

Before undertaking any recording of employees, employers 
should consider the requirements of the surveillance devices act 
or workplace surveillance act in the relevant state or territory.  

Employer Reminder for Seasonal Employment  
Use New Contracts Each Season!
With ski season upon us, a recent decision of the Fair Work 
Commission reminds us of the benefits of properly drafted 
seasonal employment contracts and the use of consistent 
practices when engaging employees on a seasonal basis.   

In Bosley v. Kosciuszko Thredbo Pty Ltd [2017] FWC 3763, the 
employee had been employed for 13 ski seasons but was not re-
employed. The employee commenced an unfair dismissal claim, 
alleging he had an expectation of re-employment and because 
of this the termination was at the employer’s initiative. 

It was found the employee could not have had a reasonable 
expectation of being employed, as the employer’s consistent 
practice for re-employing employees included informing an 
employee by email whether they would be re-employed and 
requiring all employees to sign a new employment contract each 
season, which had not occurred.   

The drafting of the employment contract was also important. 
The contract provided that the employment came to an end by 
the effluxion of time on the date specified in the agreement. 

Because the contract could be ended by the effluxion of time, it 
meant there was no dismissal at the initiative of the employer. 
The employee was engaged for a further day after the end date 
of the contract, but the commission held that the further day 
was an extension of the contract by agreement and the contract 
still ended by the effluxion of time. 

To reduce the risk of employment claims, employers should 
ensure all employees have written employment contracts and 
that seasonal employees receive new employment contracts 
each season, rather than allowing contracts from previous 
seasons to roll over. The employment contracts should include 
that the employee is a seasonal employee, the duration of the 
season for which employees will be employed and a clause to 
allow the employer to extend the season with the employee’s 
agreement. If the employer wishes to terminate the contract 
early (for example, poor performance), the employer should 
consider a “maximum” term contract, which includes a right to 
terminate on notice.



Meet the Team 
Renae Harg 
My first ever job was a 
kitchenhand at Chicken Treat, 
which involved cleaning the 
kitchens and filling raw chickens 
with stuffing mix. I quickly 
decided that taking customers’ orders was more my type of 
work. 

What I like about my current job is that it challenges me 
and I get to solve problems every day. 

My last supper would be slow-cooked lamb and my 
mum’s macaroni and cheese. 

A random fact about me is I worked in a variety of roles 
before starting work as a lawyer including compliance, 
communications and project management across a range 
of projects, including indigenous education and human 
resources strategy. 

The best advice I have ever been given is when 
procrastinating, commit five minutes to the task because you 
will most likely end up finishing it.  

Quiz
You are in the process of negotiating the terms of 
an enterprise agreement with your employees. 
You would like to include the terms below in 
the enterprise agreement but are aware that 
you cannot include any unlawful terms. Which 
term below cannot be included in an enterprise 
agreement? 

(a) After 12 months’ continuous service, a casual 
employee may elect to be converted to a part-time 
or full-time employee. 

(b) Employee union representatives may have two 
paid days leave per year to attend training 
conducted by the union. 

(c) The hourly rate of pay includes compensation for 
annual leave entitlements. 

The first correct answer emailed to Isla Knight (isla.
knight@squirepb.com) will win an AU$50 David Jones gift 
voucher (Australia only).
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Legislation Update

Legislative 
Instrument

State Status Proposed Changes

Fair Work 
Amendment 
(Corrupting 
Benefits) Bill 2017

Cth Passed both Houses 10 
August 2017.

Amends the Fair Work Act 2009 (Cth) to respond to recommendations 
of the Final Report of the Royal Commission into Trade Union 
Governance and Corruption, to promote the better governance of 
registered organisations.

Fair Work 
Amendment 
(Protecting Take 
Home Pay) Bill 2017

Cth Referred to the Federation 
Chamber by House of 
Representatives on 16 
August 2017.

A private members’ bill to amend the Fair Work Act 2009 (Cth) to 
prevent penalty rates being varied under modern awards in a way 
that decreases an employee’s take-home pay.

Fair Work 
Amendment 
(Protecting 
Vulnerable 
Workers) Bill 2017

Cth Senate Committee of the 
Whole debate 15 August 
2017.

Amends the Fair Work Act to:

• Increase maximum penalties for serious contraventions

• Hold franchisors and holding companies responsible for certain

contraventions by their franchisees and subsidiaries where they 
knew or ought to have known about them and failed to take 
reasonable steps to prevent them

• Provide the Fair Work Ombudsman with evidence-gathering 
powers

• Prohibit individuals from obstructing the functions of the Fair Work 
Ombudsman or an inspector or giving misleading information

Fair Work 
(Registered 
Organisations) 
Amendment 
(Ensuring Integrity) 
Bill 2017

Cth House of Representatives 

Second reading moved 16 
August 2017.

Amends the Fair Work (Registered Organisations) Act 2009 to ensure 
the integrity of registered organisations and their officials, for the 
benefit of members.

Labour Hire 
Licensing Bill 2017

SA Introduced in House of 
Assembly 10 August 2017.

To establish a mandatory business licensing scheme for labour hire 
in South Australia. Under the scheme, labour hire providers will have 
to be licensed to operate in South Australia. Businesses will only be 
able to engage licensed labour hire providers.
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Events Update 
2017 Employment Law Worldview Webinar Series

On 27 September 2017 at 4 p.m. (AWST)/6 p.m. (AEST), Bruno 
Di Girolami and Anna Elliott, partners in our Australian 
Labour & Employment team, will present an employment 
webinar on “Key Labour and Employment Issues Affecting 
Australian Employers”. This will include a discussion on:

• Business immigration – An update on recent changes 
impacting the employment of foreign workers and relocating 
overseas staff to Australia. 

• Casual employees – The impact of the Fair Work 
Commission’s recent decision and the right to convert to 
permanent employment.

• Leave entitlements – An update on the current position in 
Australia, including when overseas service may count towards 
long service leave entitlements.

• Status of workers – Recent developments impacting labour 
hire arrangements in Australia. 

• Dismissing employees – Key considerations when dealing 
with termination of employment in Australia.

This webinar is being presented as part of our 2017 Employment 
Law Worldview Webinar series focusing on the key labour and 
employment issues in countries throughout Europe, the Middle 
East, Asia Pacific and the US. 

The webinar will be a 50-minute presentation (in English) 
followed by a 10-minute online question and answer session. 
This is intended to help you manage labour and employment law 
risk across your international operations. The webinar will be of 
interest to both HR professionals and in-house counsel.

If you did not receive our invite or would otherwise like to 
register, please do not hesitate to contact Lina Steidinger (Perth) 
on +61 8 9429 7509 or lina.steidinger@squirepb.com or Danielle 
Bova (Sydney) on +61 2 8248 7851 or danielle.bova@squirepb.
com.
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