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Labouring On – Recent Developments 
Relevant to the Labour Hire Industry
Jessica Geelan, Associate and Bruno Di Girolami, 
Partner 

There have been a number of recent developments with significant 
implications for labour hire companies as well as their clients and 
candidates. Any business that provides or utilises labour hire should 
review their arrangements in light of these developments.

Labour Hire Licensing

Following our article in November 2017, mandatory labour hire 
licensing schemes have commenced in Queensland and South 
Australia. It is now unlawful for labour hire providers to operate or 
do business in these states without a licence, and is unlawful for 
businesses to engage an unlicensed operator. Labour hire providers 
had until 15 June 2018 to apply for a licence in Queensland. Labour 
hire providers were to only have until 31 August 2018 to apply 
for a licence in South Australia. However, the South Australian 
government’s Consumer & Business Services department announced 
earlier this month that it has postponed enforcing licensing 
requirements until February 2019 due to “various issues” raised by 
stakeholders.

Any business who supplies workers to another person in these 
states and who pays those workers for the work must hold a licence. 
This means that even if you do not have operations in Queensland or 
South Australia, you must obtain a licence before supplying a worker 
to perform work there.

A number of arrangements are exempt from the schemes, such 
as genuine subcontracting and secondment arrangements and 
independent contractors working under their own incorporated 
entity. In Queensland, employees whose annual wages are higher 
than the high income threshold (currently AU$142,000 until 1 July) 
and who are not covered by a modern award or industrial instrument 
are also excluded.

In applying for a licence, labour hire providers (including a company’s 
executive officers) must satisfy a “fit and proper person test” to 
establish that they comply with all relevant laws and that the 
business is financially viable. Certain third parties may oppose the 
granting of a licence or apply for a review of a decision.

There are significant penalties for non-compliance. For example, 
operating without a licence in South Australia will incur a 
maximum penalty of AU$140,000 for an individual, or three years’ 
imprisonment and AU$400,000 for a corporation. 

The same penalties will also apply to persons that enter into 
arrangements with unlicensed providers. The penalties in 
Queensland are slightly lower.

Licence holders are required to report regularly on their operations 
and pay yearly fees to maintain a valid licence. Reporting 
information will be kept on public registers and freely available 
to interested parties. Inspectors have also been appointed with 
search and seizure powers to investigate and prosecute suspected 
breaches.

The Victoria government is hot on the heels of South Australia and 
Queensland and introduced draft legislation late last year, which 
passed the upper house on 19 June 2018 and is expected to become 
law imminently, with labour hire providers being able to apply for 
a licence from next year. The Australian Capital Territory has yet 
to release the findings of its labour hire inquiry, but is predicted to 
follow suit. 

Keep Them Rolling at Your Peril

Employees on fixed term or maximum terms are generally excluded 
from unfair dismissal claims or redundancy contracts if their 
employment ceases at the end of the specified term or project. 
However, in the recent case of Saeid Khayam v Navitas English 
Pty Ltd t/a Navitas English [2017] FWCFB 5162, the Fair Work 
Commission (FWC) determined that where a maximum term (or outer 
limit) contract expires and is not renewed, in certain circumstances, 
it may still result in exposure to an unfair dismissal claim. 

Navitas employed Mr Khayam as a teacher on a number of maximum 
term contracts between 2012 and 2016. Although the contracts had 
specified end dates, they provided that either party could terminate 
the contract early on notice. Navitas decided not to renew Mr 
Khayam’s final contract due to performance concerns, which it did 
not raise with him before the contract expired. Mr Khayam brought 
an unfair dismissal claim, which Navitas objected to on the grounds 
that there had been no dismissal and his employment had simply 
expired on the nominated date.

The Full Bench held that where an employment relationship 
comprises a series of maximum term contracts, the analysis of 
whether the employment ends at the initiative of the employer 
depends on the factual circumstances of the employment 
relationship as a whole, not just the terms of last employment 
contract. This will involve a consideration of whether the contract is 
one of a series of standard-form contracts used for administrative 
convenience, which does not represent the reality or totality of the 
terms of the employment relationship.

https://www.squirepattonboggs.com/~/media/files/insights/publications/2017/09/licence-to-skill-new-labour-hire-licensing-laws-in-australia/licence-to-skill.pdf?spMailingID=54963859&spUserID=MjkxMTM1NDIwMjA0S0&spJobID=1246712189&spReportId=MTI0NjcxMjE4OQS2


Employer Reminder
Minimum Wage and High Income Threshold 
Changes on 1 July

Jane Silcock, Senior Associate
The Full Bench of the Fair Work Commission published its 
Annual Wage Review on 1 June 2018, with the new National 
Minimum Wage Order to take effect from 1 July. The FWC has 
awarded a 3.5% increase in the national minimum wage. The 
National Minimum Wage Order will contain a new national 
minimum wage of AU$719.20 per week or AU$18.93 per hour 
(an increase of AU$24.30 per week to the weekly rate or 64 
cents to the hourly rate). Modern award minimum wages are 
also to increase by 3.5% from the first full pay period on or 
after 1 July 2018 (with commensurate increases in hourly 
rates).

The National Minimum Wage order will also contain the 
following:

a. Two special national minimum wages for award/agreement 
free employees with disability 

b. Wage provisions for award/agreement free junior 
employees based on the percentages for juniors in the 
Miscellaneous Award 2010 applied to the national 
minimum wage 

c. The apprentice wage provisions and the National Training 
Wage Schedule in the Miscellaneous Award 2010 for 
award/agreement free employees to whom training 
arrangements apply, incorporated by reference, and a 
provision providing transitional arrangements for first year 
award/agreement free adult apprentices engaged before 1 
July 2014

d. A casual loading of 25% for award/agreement free 
employees

The high income threshold will increase from AU$142,000 
to AU$145,400 on 1 July 2018. It is important for employers 
to be aware of this change, as the threshold determines 
eligibility for award (and agreement) free employees to 
claim unfair dismissal remedies, as well as the maximum 
amount of compensation that can be awarded for employees 
found to have been unfairly dismissed (the lesser of half the 
high income threshold and six months’ earnings). The high 
income threshold also sets the level at which an employer 
can guarantee an award covered employee’s earnings, for 
the purposes of excluding modern award coverage subject to 
entering into a “guarantee of annual earnings”. 

The FWC found that Mr Khayam had not been dismissed at the 
initiative of Navitas, but that the employment relationship had been 
brought to an end through the expiry of the last outer limit contract 
by effluxion of time. Nonetheless, the discussion and reasoning 
in the decision may be concerning for labour hire companies who 
employ workers on successive fixed-term contracts. To minimise 
the risk of unfair dismissal claims proceeding, there must be a 
clear expectation between both parties that employment is not 
ongoing, despite any subsequent renewals. Employers will need to 
be prepared to show that the employee agreed that the employment 
relationship, as well as the contract, would end on the expiry date, 
and that this is what ended the employment relationship.

Casual Conversion Rights
Tomvald v Toll Transport Pty Ltd [2017] FCA 1208 was a first of its 
kind decision, in which the Federal Court upheld a casual employee’s 
right to convert to full-time employment under an enterprise 
agreement. Mr Tomvald had regularly worked approximately 38 
hours per week for almost a decade when he sought to exercise the 
right to convert.

He commenced proceedings against Toll, alleging it had breached the 
terms of the applicable enterprise agreement and thereby contravened 
a civil penalty provision in the Fair Work Act 2009 (Cth) when it offered 
him permanent part-time employment for 30 hours per week.

The enterprise agreement provided that “... where a casual 
Transport Worker has been directly employed by Toll or engaged 
through a labour hire company to perform work for Toll on a regular 
and systematic basis for more than six months, the Transport 
Worker may elect to become a permanent Transport Worker, on 
a like for like basis... in accordance with the [Road Transport and 
Distribution Award 2010].”

Justice Flick held that the phrase “like for like” required a 
comparison between the nature and extent of the work previously 
performed by a casual employee, with that of a permanent 
employee performing much the same work. The offer made to Mr 
Tomvald, accordingly, fell short of offering him full-time permanent 
employment of 38 hours per week to which he was entitled.

In addition to ordering Toll to pay civil penalties of AU$42,500, the 
parties were directed to reach an agreement as to how much Mr 
Tomvald should be compensated for loss of earnings and entitlements.

A number of modern awards currently include a casual conversion 
clause. In July last year, the Full Bench of the FWC published 
its decision to develop a model casual conversion clause in all 
modern awards. The proposed model clause will effectively provide 
for “like for like” employment, but will allow an employer to 
reasonably refuse a casual employee’s right to convert in particular 
circumstances. We are still awaiting final determination of this 
decision and implementation into modern awards.



Did You Know? 

…. About the One-off Superannuation 
Amnesty

Jane Silcock, Senior Associate

On 24 May 2018, the Turnbull government introduced a 
one-off, 12-month, superannuation “amnesty” period, to 
ensure that workers are receiving their full superannuation 
entitlements, commencing immediately. 

Federal Minister for Revenue and Financial Services Kelly 
O’Dwyer has explained that the 12-month amnesty period is 
intended to enable employers to “wipe the slate clean”, by 
self-correcting historical underpayments of Super Guarantee 
(SG) amounts. Whilst employers must still pay any unpaid 
superannuation to employees (including the nominal interest), 
the amnesty will set aside penalties and fees that are 
normally paid by employers for late SG payments (including 
Part 7 penalties of up to 200%). Importantly, SG charge 
payments (and offsetting contributions) made during the 
amnesty period will be tax deductible for the employer.

Employers that do not take advantage of the amnesty period 
will face paying higher penalties later, as the Australian Tax 
Office will continue its ordinary enforcement activities against 
employers who have outstanding historical obligations 
throughout the amnesty period.

Migration Alert
Migration Update on the SAF Levy Implementation 

Rachel Barnett, Migration Agent (MARN 1800448)
Employers who are (or are planning to become) Standard Business 
Sponsors will be relieved to hear the long-awaited bill that 
proposed the introduction of the Skilling Australian Fund (SAF) Levy 
to replace the Training Benchmarks was passed on 8 May 2018. 
The department recently released a publication confirming that the 
SAF Levy will be implemented during the first quarter of the new 
financial year (2018/19).

Previously, employers applying to renew their Standard Business 
Sponsorship had to provide evidence at the time of application they 
had met the training benchmarks (which requires a contribution of 
either 1% or 2% of the payroll for each year they were a sponsor 
to be contributed towards training Australians). Since 18 March 
2018, the legislative provisions which required such evidence were 
removed from the relevant regulations of the Migration Regulations 
1994 (Cth) (the Regulations), which removed the requirement for 
sponsors to provide such evidence of compliance (or intended 
compliance if they have not been a sponsor before). However, until 
the implementation of the SAF Levy, sponsors who are nominating 
employees through the Employer Nominated Scheme (ENS) 
(subclass 186 and 187 permanent visas) are still required to provide 
evidence of training obligation compliance to be able to meet the 
relevant legislation relating to the nomination application. 

Once the SAF Levy has been implemented, the department has 
advised that there will be no more requirements for sponsors/
employers to provide any evidence of training obligation compliance. 



OSH alert
Abattoir and Labour Hire Company “Mince” It 
With Massive Safety Failure 

Madeleine Smith, Law Graduate

The NSW District Court has fined the operator of an abattoir 
AU$90,000 and the labour hire company that supplied the 
abattoir overseas workers AU$15,000, after a Hong-Kong 
student on a 417 working holiday visa suffered significant 
injuries while cleaning a running mincer. 

Several weeks before the incident, the abattoir, to increase 
efficiency, had disabled the mincer’s proximity switch, a 
safety feature which halted the mincer when its lid was open. 
While it had assessed the risk of the change to operational 
employees the abattoir had failed to consider the risk to 
cleaning staff. 

The court found that the abattoir had created an obvious risk 
by disabling the proximity switch and the labour hire company 
should have required the abattoir to consult with it before 
making decisions that could adversely affect its workers’ 
safety. 

Further, the court considered it relevant that a work 
instruction on cleaning the mincer had not been translated 
into the worker’s native language, despite the fact the worker 
had been assessed as having competent English and had 
communicated with other staff in English. 

The decision is a reminder to employers not to sacrifice safe 
work procedures for the sake of increased efficiencies, and to 
ensure beyond doubt that all workers understand safe work 
procedures. It is also a reminder to labour hire companies 
of their continuing obligations to maintain their employees’ 
safety, even where they work under the day-to-day control of 
their client. 

Case Alert
Fair Work Ombudsman Takes on First Race 
Discrimination Case and Wins!

Jane Silcock, Senior Associate 

Last month, the Federal Circuit Court ordered a Tasmanian hotel 
operator (Yenida Pty Ltd) and its general manager, Mr Chang, to pay 
substantial pecuniary penalties, after finding that they had engaged 
in unlawful adverse action by racially discriminating against two of 
the hotel’s migrant employees (both Malaysian nationals of Chinese 
descent) and injuring them in their employment.

Whilst the Fair Work Ombudsman also sought penalties for 
underpayments for 15 of the hotel’s other employees (all of whom 
were of Caucasian race and Australian national extraction), the 
court found that the contraventions relating to those employees had 
not been deliberate, whereas the contraventions relating to the two 
Malaysian employees (which included substantial underpayments, 
requiring them to work over 50 hours across 6 days per week and 
not recording the hours worked by them both), had been the result of 
a deliberate decision to treat the two migrant employees differently, 
due to their race and national extraction. In particular, it was noted 
that Mr Chang had specifically recruited the two employees from 
Malaysia (where it is common to work  six or seven days per week) 
and that cultural values held by them (namely, to help and work hard 
for family members) appeared to have been intentionally exploited 
by Mr Chang, who referred to the two Malaysian employees as 
“family”.

This is the first time that the Fair Work Ombudsman has taken legal 
action against an employer for engaging in racial discrimination 
against employees, and demonstrates that taking legal action to halt 
the exploitation of vulnerable workers (including migrants) remains 
a top priority for the workplace regulator.

The court has ordered the hotel’s operator, Yenida Pty Ltd, to pay 
penalties of AU$176,005, and Mr Chang has also been ordered to 
pay AU$35,099 in penalties.



Legislation Alert
Employees in Victoria? New Flexibility for Long 
Service Leave Commences 1 November 2018

Madeleine Smith, Law Graduate

On 8 May 2018, the Victorian Parliament passed a bill to adopt a 
new Long Service Leave Act 2018 (Vic) (Act). The Act will repeal and 
replace the Long Service Leave Act 1992 (Vic). The reforms, which 
introduce significant changes to long service leave entitlements, 
were largely aimed at making long service leave fairer for women, 
parents and carers. 

The major changes, which will come into force by 1 November 2018, 
include:

1. The length of service required to take long service leave will be 
reduced from 10 years to seven years.

2. Any period of paid parental leave and up to 12 months of unpaid 
parental leave will count towards an employee’s service and no 
period of parental leave will break continuity of service.

3. Employees will be allowed to request to take long service leave 
for a period of as little as one day. Employers will be required 
to accept such requests unless they have reasonable business 
grounds to refuse (currently, unless the employer and employee 
agree, long service leave must be taken in one period).

The changes will affect all employers in Victoria, unless their 
employees are specifically excluded from the Act’s operation.

Employers should also be aware that more reform to long service 
leave in Victoria is on the horizon. A bill to introduce portable long 
service leave schemes in the contract cleaning, community service 
and security industries is currently before Parliament. If passed, 
workers would be entitled to long service leave after working in 
their sector for seven years, regardless of the number of employers 
for which they work. Employers would be required to register 
themselves and their workers with a statutory authority and pay an 
annual levy based on workers’ ordinary pay, which would fund long 
service leave payments. 

Curious Cases
Is the Earth Flat? Reasons NOT to Send an 
Employee on Personal Leave

A recent decision of the New South Wales Civil and 
Administrative Tribunal has upheld a discrimination claim and 
awarded an employee AU$20,000 in compensation, where an 
employer forced an employee on personal leave for assumed 
mental illness due to the employee discussing conspiracy 
theories in the workplace. 

In Stefanac v Secretary, Department of Family and Community 
Services [2018] NSWCATAD 106, Ms Stefanac had 
conversations with other employees about various conspiracy 
theories, including whether the earth was flat, that large 
colliders and meteors were to hit the earth, which was being 
covered by up government, and that fallen angels walked 
amongst us on earth to cause confusion. 

Based on these conversations, the employer was concerned 
about Ms Stefanac’s mental wellbeing, as well as her ability 
to work with vulnerable clients. She was directed to take 
personal leave until she received a medical clearance to 
return to work. 

Ms Stefanac alleged that she was discriminated against on 
the ground of an assumed mental illness. The Tribunal agreed 
and said one of the reasons for sending Ms Stefanac on 
personal leave was because the employer thought she had a 
mental illness based on the conspiracy theories, which was 
direct discrimination. 

The case provides a lesson to employers not to act hastily 
when confronted with “unusual” employee beliefs, which 
do not impact an employee’s ability to perform the inherent 
requirements of their role.
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Events Update 
Labour & Employment Seminar Series

Our Labour & Employment Practice Group is holding their last 
seminar in its Labour & Employment Seminar Series for the 
year, which will look at the topic: “One of my employees is 
stressed/depressed, often absent and my business is 
suffering. What can I do without being subjected to a 
claim?”

This seminar will look at the potential adverse consequences 
that can arise from the incorrect handling of mental health 
issues in the workplace and provide top tips on how employers 
can manage unwell employees to mitigate claims and ensure 
employee wellbeing. 

• Perth – 7:30 a.m. registration/breakfast (for a 8 a.m. 
start) on Wednesday 10 October 2018 at Squire Patton 
Boggs Perth office, at Level 21, 300 Murray Street, Perth. 

• Sydney – 12:15 p.m. registration/breakfast (for a 12:30 
p.m. start) on Wednesday 17 October 2018 at Squire 
Patton Boggs Sydney office, at Level 17, 88 Phillip Street, 
Sydney. 

You should receive an invitation in your inbox closer to the event 
with registration details. Should you have any queries about the 
event, please do not hesitate to contact Danielle Bova (Sydney) 
on +61 2 8248 7851 or Rosalie Cote on +61 8 9429 7683 (Perth).


