
In the recent decision of Globalink Transportation 
and Logistics Worldwide LLP v DHL Project & 
Chartering Limited [2019] EWHC 225 (Comm), the 
Commercial Court refused to extend the no set-off 
rule governing payments of freight under contracts 
of carriage to freight forwarding contracts.

Background 
In 2014, DHL was engaged to arrange the carriage of various units 
of refinery plant from China to a refinery in Atyrau, Khazakstan. From 
China to Novorossiysk, the units were carried by sea. 

By way of a contract entitled ‘Freight-Forwarding Services Contract’ 
dated 10 September 2014, DHL engaged Globalink, a freight 
forwarder. Under this contract, Globalink was to arrange the 
carriage of the units from Novorossiysk to the refinery.

The units were loaded on two barges. In was planned that the 
barges were to be towed through the Volga-Don Canal from the 
Black Sea to the Caspian Sea, and subsequently to Atyrau. The 
barges were then to be towed up the Ural-Caspian Canal to the 
Atyrau River Port, with the units then being taken by truck to the 
refinery. 

The first barge arrived at Atyrau within the agreed voyage duration 
of 22 to 24 days. The second barge arrived later. It could not proceed 
with the remainder of the voyage as the water level in the Ural-
Caspian Canal was too low for the draught. As events transpired, on 
23 November 2014 the Ural-Caspian Canal was closed to navigation 
for the winter.

The remaining units were therefore re-directed to Kuryk, where they 
were offloaded. The smallest of the units was carried to Atyrau by 
road. The rest was   stored at Kuryk over the winter until the canal 
was re-opened. 

In early 2015, DHL and Globalink entered into a supplementary 
agreement, and the remaining units were successfully transported 
to the refinery.

A dispute subsequently arose, and Globalink commenced claims 
against DHL for a number of outstanding payments due under 
the supplementary agreement and the Kuryk storage charges. In 
response, DHL counterclaimed for the difference between the cost 
of transporting the cargo under the original contract and DHL’s 
actual total liability to Globalink. 

Globalink applied for summary judgment, contesting that DHL’s 
counterclaims had no real prospect of success. In applying for 
summary judgment, Globalink argued that DHL’s claims fell within 
the freight rule, and therefore, even if DHL’s counterclaims were 
arguable, they could not be used as a defence or deduction to the 
payments due to Globalink. 

The Freight Rule
There is a long-established rule in English law that a claim for 
loss of or damage to cargo cannot be used to deduct or set-off the 
obligation to pay freight (the “Freight Rule”). 

The application of the Freight Rule has, however, been extended 
to more than just claims for loss of or damage to cargo. Indeed, in 
relation to voyage charters, it is clear that the Freight Rule extends 
to cross-claims for damages for failure to prosecute a voyage with 
utmost dispatch as well as to damages arising from the failure to 
prepare the vessel’s holds. In fact, as Nicholas Vineall QC identified, 
editors of Voyage Charters 4th Edition 2014 consider that it is 
difficult to envisage any unliquidated claims by the charterer which 
would affect the owners’ right to the full freight, other than claims 
going to the validity of the contract itself.

The Freight Rule also applies to numerous contracts of carriage, 
including carriage by land, carriage by sea, international land 
carriage, domestic land carriage and carriage by air.

In reviewing the history and development of the Freight Rule, the 
Commercial Court rejected Globalink’s argument, finding that:

• The Freight Rule is a narrow rule governing contracts of carriage.

• The starting point in determining whether the Freight Rule applies 
was to consider the “nature of the contract” between DHL and 
Globalink. 

• The contract between DHL and Globalink was a freight forwarding 
contract. It was therefore not one for the carriage of goods, but 
rather a contract to arrange the carriage of goods. 

• As such, although a freight forwarder may on occasion act as 
carrier having taken on the obligation to arrange carriage that 
would not in itself change the nature of a freight forwarding 
contract, from a contract arranging the carriage of goods to a 
contract for the carriage of goods.

• Applying the Freight Rule in such circumstances would mean a 
substantial extension to the Freight Rule; something the Court 
considers was not justified.

Freight Forwarders  
and the Freight Rule



Commentary
It is important to recall that the Freight Rule is a narrow one. It 
applies to freight payable for the carriage of goods. Services relating 
to the carriage of goods, including the procurement of such carriage 
under freight forward contracts do not attract the freight rule. and 
the English Courts will not seek to extend the freight rule without 
substantial justification. In the event parties want to ensure the 
exclusion to the right of set-off, it is important that the exclusion is 
expressly set out in the terms of the contract. Of course, if parties 
wish for there to be a right to set-off against freight payments, for 
example, for the value of cargo short-delivered or of the amount of 
damage to cargo, an express term must be incorporated into the 
relevant contract.

It should be noted that there are circumstances where freight 
forwarders and other agents could seek to rely on the freight rule. 
By way of example, in the case Britannia Distribution v Factor 
Pace [1998] 2 Lloyd’s Rep 420, the Court extended the Freight Rule 
to forwarding agents where the freight forwarder had acted as 
an agent for his customer by entering into a contract of carriage 
under which the freight forwarding agent paid the freight. In such 
circumstances, it was held that the freight forwarder was entitled 
to claim sums due for the freight directly from its customer, and 
the customer was obliged to pay those sums without deduction or 
set-off.  

Accordingly, where an agent has paid freight to a carrier on 
behalf of their principal, that payment arguably falls within the 
Freight Rule. It is important, in those circumstances for freight 
forwarders or other agents arranging the carriage of goods to (a) 
retain evidence of payment of the freight; and (b) ensure that the 
contract of carriage entered into by the freight forwarder or other 
agent stipulates that payment is for freight, and not, for example, 
daily rates to which the freight rule may not apply. Indeed the road 
haulage contracts entered into by Globalink expressed the fees 
charged as daily rates; something DHL used to argue that the road 
haulage contracts were closer to the land equivalent of a time-
charter than a voyage charter, a contract to which the Freight Rule 
does not apply.
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