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House Speaker Nancy Pelosi (D-CA) 
plans to unveil a sweeping “CARES 2” 
coronavirus response bill by Friday, with 
legislative action in the US House of 
Representatives on the measure planned 
for next week. The Republican and 
Democratic leaders of the congressional 
tax committees, meanwhile, are jointly 
requesting that the Trump Administration 
rethink its implementation of a key 
business tax relief measure established 
by the original Coronavirus Aid, Relief, 
and Economic Security (CARES) Act. 

Speaker Pelosi’s CARES 2 measure is being finalized behind the 

scenes this week by Democratic leadership and committee staff. 

The Speaker intends to put forth “a trillion-dollar-plus package 

that would deliver aid to state and local governments – some on 

the brink of public service cuts – while shoring up safety-net 

programs for the nation’s most vulnerable,” according to 

POLITICO, describing comments made by Speaker Pelosi to 

Democratic Members of Congress on a party conference call late 

Monday. Democratic congressional staff have been signaling in 

recent days that the imperative for a massive injection of funds for 

states, territories and municipalities could crowd out priorities 

such as infrastructure in the CARES 2 package. 

The forthcoming bill reflects the Speaker’s determination to have 

the Democratic-controlled House drive the debate in Washington 

over the composition of the next federal COVID-19 relief 

legislation. The Republican-led Senate drafted the first version of 

the bill that ultimately became the CARES Act. Speaker Pelosi 

has been under pressure since then from Democrats on and off 

Capitol Hill to ensure her party “has the pen” on the next 

significant pandemic response bill. Speaker Pelosi and her 

lieutenants in the House had intended to unveil legislation more 

than a week ago, but were forced to delay action after a revolt 

among Democratic representatives who believed the House was 

being asked to return to Washington prematurely and without 

adequate health and safety assurances. 

In other key developments, the Republican chairman of the 

Senate Committee on Finance, Chuck Grassley (R-IA), and the 

Democratic chairman of the House Committee on Ways and 

Means, Richard Neal (D-MA), sent a letter Monday to Treasury 

Secretary Steven Mnuchin expressing the view that the Trump 

Administration is implementing the CARES Act’s health care 

employee retention tax credit (ERTC) in a manner that does not 

reflect the bipartisan intent Congress had when it created the 

relief program in March. The letter, which was also signed by 

Senate Committee on Finance Ranking Member Ron Wyden (D-

OR), responds to guidance released April 29 by the Treasury 

Department that surprised many major US employers by denying 

them the option of receiving a tax credit if they continue to pay 

health benefits for temporarily furloughed workers. 

“It is absolutely critical that American families have access to 

health care during this crisis,” the lawmakers wrote. “Allowing 

employees to retain their employer-provided health insurance, 

even while furloughed, is an important component in ensuring 

millions of Americans access to affordable health care.” 

We have been monitoring and reporting on the shifting state, 

territorial and local government policies and guidance since the 

onset of the COVID-19 outbreak in the US. As many states 

have taken first steps to enter into the “reopening” phase, we 

are making available to the public this daily report where we 

provide updates on pandemic-related state and local executive 

actions. Our latest report is available here. 

In the coming weeks, we will unveil a blog dedicated to global 

public policy focused content. Follow us on Twitter 

@SPB_CapThinking for the launch announcement. 

Tax and Economic Development 
Updates 

With the second round of Paycheck Protection Program (PPP) 

lending well under way – and more than half of the additional 

US$320 billion now allocated – there remains a push by various 

stakeholders seeking to help shape the ongoing guidance coming 

out of the Small Business Administration (SBA). For example, 

there have been various overtures to regulators seeking flexibility 

regarding the requirement that businesses spend at least 75% of 

their PPP loan on payroll expenses within an eight-week span in 

order to be eligible for loan forgiveness. In response, Treasury 

Secretary Mnuchin yesterday made clear that “[t]his is the way 

the program was designed by Congress…We think it has the 

right intent to get the money to employees. So I don't have the 

flexibility to change that.” That said, he also suggested that 

businesses in need of greater flexibility in terms of how they 

spend such funding might be better suited to apply for an 

Emergency Injury Disaster Loan (EIDL), which was also provided 

with additional funding as part of the interim COVID-19 relief 

package. To that end, and as a result of legislative fixes to the 

program provided in that package, SBA has announced that it will 

begin accepting new EIDL applications “on a limited basis only to 

provide relief to US agricultural businesses.”   

https://www.congress.gov/bill/116th-congress/house-bill/748
https://www.politico.com/news/2020/05/04/democrats-house-coronavirus-relief-234688
https://www.grassley.senate.gov/news/news-releases/wyden-grassley-neal-request-retention-credit-eligibility-employers-providing
https://www.squirepattonboggs.com/en/insights/publications/2020/05/covid-19-us-state-policy-report-4-may-2020
https://twitter.com/SPB_CapThinking
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As a number of US airlines – including Delta, JetBlue and 

United – have begun reducing employee hours, lawmakers are 

taking issue with what appears to be a “workaround” of 

restrictions on their direct federal loans, which prohibited 

recipients of such financial assistance from reducing pay and 

benefits of their employees. In response to these recent 

actions, Senator Josh Hawley (R-MO) penned a letter to 

United’s CEO that “[i[t was not the intention of Congress that 

recipients of this taxpayer money would then turn around and 

disguise pay reductions by cutting hours.” Despite such 

pushback, it seems likely that an already struggling US airline 

industry may need to continue to seek ways to cut costs – 

especially in light of comments by Secretary Mnuchin this week 

that it is “too hard to tell” whether international travel is to 

recommence this year. 

The Federal Reserve is at the same time continuing to “us[e] 

its full range of authorities to provide powerful support for the 

flow of credit in the economy.” As announced in early April, in 

an effort to “[i]ncrease the flow of credit to households and 

businesses through capital markets” the Federal Reserve is 

“expanding the size and scope of the Primary and Secondary 

Market Corporate Credit Facilities (PMCCF and SMCCF).” 

Pursuant to the term sheets for the PMCCF and SMCCF – and 

as outlined in greater detail in our analysis – the New York Fed 

will lend to a special purpose vehicle (SPV) through which 

these facilities will operate. Notably, as provided yesterday by 

the New York Fed in updates to its Frequently Asked 

Questions, “[t]he SMCCF is expected to begin purchasing 

eligible [exchange-traded funds] in early May. The PMCCF is 

expected to become operational and the SMCCF is expected 

to begin purchasing eligible corporate bonds soon thereafter. 

Additional details on timing will be made available as those 

dates approach.” This is a key detail, as this is the method by 

which it appears that the Federal Reserve could make certain, 

limited indirect investments in assets that are not investment-

grade. 

As US lawmakers continue to examine what additional tax 

policy changes might be necessary as part of the federal 

response to COVID-19, it appears that the global pandemic 

also has global tax policy implications. Specifically, Mr. Pascal 

Saint-Amans, Director of the Center for Tax Policy and 

Administration at the Organisation for Economic Co-operation 

and Development (OECD), has suggested that while he “aim[s] 

to stay within the timeline, which is the year-end,” to reach an 

international agreement on taxation of the digital economy, 

“some aspects may shift to 2021.” Prior to the emergence of 

COVID-19, the OECD was scheduled to hold a meeting this 

July to discuss its digital tax proposals; however, that meeting 

has now been rescheduled for October. According to Mr. Saint-

Amans, failure to reach an international agreement on how to 

appropriately tax the digital economy will result in “an 

increased risk of the proliferation of digital services taxes…and 

a risk of trade disputes.” Our team has prepared a more in-

depth update providing insight and additional information on 

the status of these ongoing negotiations. 

As predicted some time ago, the issue of business interruption 

insurance and how to properly treat claims resulting from the 

COVID-19 pandemic appears set to take center stage as part 

of ongoing discussions related to the next legislative package. 

In fact, it was reported yesterday that “a new multi-industry 

coalition is urging Congress to enact a ‘recovery fund’ for ailing 

employers.” This new coalition – America’s Recovery Fund 

Coalition – is a group of over 100 organizations, which 

represents more than 30 business sectors that together 

employ 58 million Americans. America’s Recovery Fund 

Coalition sent a letter to Congressional leadership specifically 

advocating that Congress establish “a broad-based, efficient 

recovery fund that does not pick winners and losers.” As noted 

in our analysis, such a proposal is but one of many ideas 

circulating in Washington aimed at shaping the appropriate 

federal response to business interruption insurance issues.  

Health Updates 

Following the Food and Drug Administration’s (FDA) issuance of 

an emergency use authorization for remdesivir for the treatment 

of suspected or laboratory-confirmed COVID-19 in hospitalized 

patients with severe disease, a group of 10 House Democrats 

wrote to Daniel O’Day, Chief Executive Officer of Gilead 

Sciences, Inc. The lawmakers questioned how much public 

money was invested in remdesivir’s development, as well as how 

the company will secure the drug’s supply chain and implement 

purchase and pricing arrangements in the future. As we 

previously reported, the National Institutes of Health (NIH) 

announced its clinical trial of remdesivir showed preliminary data 

that “[h]ospitalized patients with advanced COVID-19 and lung 

involvement who received [the drug] recovered faster than similar 

patients who received placebo.” Separately, a study conducted in 

China, published in The Lancet last week, found “remdesivir was 

not associated with statistically significant clinical benefits.” 

Representatives Lloyd Doggett (D-TX) and Rosa DeLauro (D-CT) 

previously wrote to Department of Health and Human Services 

(HHS) Secretary Alex Azar, seeking to ensure remdesivir “is 

available and affordable to all and to obtain appropriate 

accounting of the taxpayers’ investments.” 

Representatives Anna Eshoo (D-CA) and Donna Shalala (D-FL) 

wrote to Centers for Medicare and Medicaid Services (CMS) 

Administrator Seema Verma, requesting more information on the 

government’s response to COVID-19 in nursing homes. 

Specifically, the lawmakers asked Administrator Verma to answer 

questions regarding infection control measures, testing 

capabilities, isolation protocols, current personal protective 

equipment supplies, staff infection protections, data reporting, 

Centers for Disease Control and Prevention (CDC) guidance and 

safety requirement adherence, federal fund usage and 

Coronavirus Commission for Safety and Quality in Nursing 

Homes details. As we reported on Friday, President Trump 

announced last week that CMS is providing states with US$81 

million from the CARES Act to increase nursing home 

inspections. With those remarks, President Trump announced the 

Coronavirus Commission for Safety and Quality in Nursing 

Homes, which is to be composed of industry experts, doctors, 

scientists, resident and patient advocates, family members, 

infection and prevention control specialists and state and local 

authorities. The Commission is expected to convene later this 

month and will issue recommendations on additional steps the 

government can take to protect seniors.  

https://www.hawley.senate.gov/sites/default/files/2020-05/Hawley-Letter-United-Airlines-Pay-Cuts.pdf
https://www.federalreserve.gov/newsevents/pressreleases/monetary20200409a.htm
https://www.squirepattonboggs.com/-/media/files/insights/publications/2020/04/cares-act-financial-assistance-to-business-enterprises-states-and-municipalities/cares_act_financial_assistance.pdf
https://www.newyorkfed.org/markets/primary-and-secondary-market-faq/corporate-credit-facility-faq
https://www.newyorkfed.org/markets/primary-and-secondary-market-faq/corporate-credit-facility-faq
https://www.squirepattonboggs.com/-/media/files/insights/publications/2020/04/questions-and-answers-on-the-status-of-the-oecds--work-on-pillars-1-and-2/vanderwolk_5_questions.pdf
https://americasrecoveryfund.org/wp-content/uploads/2020/05/ARFC-Launch-Letter.pdf
https://www.squirepattonboggs.com/-/media/files/insights/publications/2020/04/us-federal-action-on-business-interruption-insurance/usfederalactiononbusinessinterruption.pdf
https://www.fda.gov/media/137564/download
https://doggett.house.gov/sites/doggett.house.gov/files/2020.5.4%20Gilead.pdf
https://www.nih.gov/news-events/news-releases/nih-clinical-trial-shows-remdesivir-accelerates-recovery-advanced-covid-19
https://www.thelancet.com/journals/lancet/article/PIIS0140-6736(20)31022-9/fulltext
https://doggett.house.gov/sites/doggett.house.gov/files/Remdesivir%20investment%20letter%20to%20Azar%204.30.20.pdf
https://eshoo.house.gov/sites/eshoo.house.gov/files/5.4.20%20CMS%20Nursing%20Home%20Deaths%20Letter.pdf
https://www.cms.gov/files/document/coronavirus-commission-safety-and-quality-nursing-homes.pdf
https://www.cms.gov/files/document/coronavirus-commission-safety-and-quality-nursing-homes.pdf
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The Hill and other media outlets have reported that the Trump 

Administration issued new guidance prohibiting White House 

Coronavirus Task Force members from testifying before 

Congress in May without permission from White House Chief of 

Staff Mark Meadows. Additionally, departments that are directly 

responding to the pandemic – including HHS – can each only 

testify at four pandemic-related hearings for the rest of May. A 

senior administration official told The Hill, “At this stage we really 

need everybody manning their stations and prioritizing 

coronavirus response work.” Last week, the White House blocked 

National Institute of Allergy and Infectious Diseases (NIAID) 

Director Anthony Fauci from providing testimony to the House 

Committee on Appropriations Subcommittee on Labor, Health 

and Human Services, Education and Related Agencies. The 

Committee scheduled the hearing, titled “COVID-19 Response,” 

for Wednesday morning. The witness panel now includes Dr. 

Tom Frieden, President and Chief Executive Officer of Resolve to 

Save Lives and former Director of the Centers for Disease 

Control and Prevention, and Dr. Caitlin Rivers, Senior Scholar at 

the John Hopkins Center for Health Security and Assistant 

Professor in the Department of Environmental Health and 

Engineering at the Johns Hopkins Bloomberg School of Public 

Health. 

FDA released a policy update for COVID-19 antibody tests during 

the public health emergency. While FDA previously allowed such 

tests to enter the US market without agency review, FDA will now 

require commercial manufacturers to submit emergency use 

authorization requests, with validation data, “within 10 business 

days from the date they notified the FDA of their validation testing 

OR from the date of this policy, whichever is later.” FDA also 

notes it “has provided specific performance threshold 

recommendations for specificity and sensitivity for all serology 

test developers.” The agency explains it is putting the new 

requirements in place due to its adaptation of “real-world 

experience and data,” as well as to combat fraudulent and 

inaccurate tests in the marketplace. 

NIAID announced it is beginning the Human Epidemiology and 

Response to SARS-CoV-2 (HEROS) study, established to 

determine the incidence of the novel coronavirus in US children. 

The study will also ascertain the percentage of infected children 

who then develop symptoms of the disease, as well as whether 

novel coronavirus infection rates differ between children who 

have asthma or other allergic conditions and children who do not. 

The study, which NIAID will conduct remotely, will enroll 6,000 

individuals from 2,000 families already participating in NIH-funded 

research studies. NIAID is sponsoring and funding the work. 

Trade Updates 

On Monday, the US International Trade Commission (USITC) 

released a report identifying imported products related to the 

COVID-19 pandemic response, as well as their source countries, 

tariff classifications and applicable rates of duty. The document 

separates 112 tariff lines into twelve categories and includes both 

products that are and are not subject to increased duties applied 

to goods from China. In response to the report, House Committee 

on Ways and Means Chairman Neal urged President Trump to 

suspend all tariffs on goods identified in the USITC’s report for 90 

days. Senate Committee on Finance Chairman Grassley – who, 

with Chairman Neal, commissioned the USITC report to assist 

lawmakers and administration officials in crafting a response to 

the pandemic – commended the agency for its work, but stopped 

short of pressing for immediate virus relief at this time.  

The US travel industry is laying the groundwork for travel-related 

businesses to reopen in the new post-COVID-19 world. On 

Monday, the US Travel Association unveiled new industry 

guidance, which it provided to the White House and every US 

governor and which was developed based on the administration’s 

“Guidelines for Opening Up America Again” and in consultation 

with public health experts. The document sets out proposals for 

airlines, resorts, cruise lines and other parts of the travel industry 

to implement as they work to address public health and safety 

concerns, ranging from reinforcing hand washing and use of 

personal protective equipment, increasing the use of “touchless 

or low-touch solutions” and promoting health screening.  

Finally, the US Department of Commerce has postponed its 

SelectUSA Investment Summit from June 2020 to June 2021 as 

a result of the pandemic. The annual event promotes foreign 

direct investment in the US.  

Oversight Updates 

Today, the Senate Committee on Banking, Housing and Urban 

Development will hold a hearing on the nomination of White 

House lawyer Brian D. Miller to serve as Special Inspector 

General for Pandemic Recovery at the Department of the 

Treasury. President Trump nominated Miller on April 3 to conduct 

oversight over the CARES Act funds administered by the agency. 

In testimony submitted ahead of the hearing, Miller pledged to 

“conduct every audit and investigation with fairness and 

impartiality” and to “be vigilant to protect the integrity and 

independence of the Office of Special Inspector General.” 

Yesterday, Senator Elizabeth Warren (D-MA), a Committee 

member, sent a letter to Miller, in which she emphasized the 

“critical role” of the Special IG and highlighted Miller’s service as a 

White House lawyer, at a time when “the White House Counsel’s 

office refused to cooperate with numerous other congressional 

requests.” Senator Warren posed 33 questions for Miller to be 

prepared to answer at his confirmation hearing, focusing on four 

areas: his White House service, the “White House Efforts to 

Undermine Oversight,” Miller’s views on Congressional and IG 

oversight and the need for accountability by Treasury loan 

recipients. Other Democratic lawmakers expressed skepticism 

over Miller’s ability to be an independent and aggressive 

watchdog. Committee Ranking Member Sherrod Brown (D-OH) 

said, “Mr. Miller will have to prove he works for the American 

people, not the White House.”  

POLITICO reports that also today, Senate Minority Leader Chuck 

Schumer (D-NY) and Senator Benjamin Cardin (D-MD) will 

attempt to pass legislation that would mandate new daily and 

weekly disclosure requirements for the PPP, the Economic Injury 

Disaster Loan program and other relief programs. 

In another letter released yesterday, Senator Warren asked the 

Department of Defense for clarification on a recent change to 

defense contracting policy in response to the pandemic, which 

increased the rate of progress payments from 80 to 90% for large 

businesses and 90 to 95% for small businesses. Senator 

https://thehill.com/homenews/administration/496016-white-house-prohibits-coronavirus-task-force-members-from-testifying
https://appropriations.house.gov/events/hearings/covid-19-response
https://www.fda.gov/news-events/fda-voices/insight-fdas-revised-policy-antibody-tests-prioritizing-access-and-accuracy
https://www.fda.gov/regulatory-information/search-fda-guidance-documents/policy-coronavirus-disease-2019-tests-during-public-health-emergency-revised
https://www.niaid.nih.gov/news-events/study-determine-incidence-novel-coronavirus-infection-us-children-begins
https://usitc.gov/press_room/news_release/2020/er0504ll1540.htm?source=govdelivery&utm_medium=email&utm_source=govdelivery
https://www.ustravel.org/sites/default/files/media_root/document/HealthandSafetyGuidance.pdf?utm_source=MagnetMail&utm_medium=email&utm_content=5%2E4%2E20%2DPress%2DProtocolsRelease&utm_campaign=pr
https://www.ustravel.org/sites/default/files/media_root/document/HealthandSafetyGuidance.pdf?utm_source=MagnetMail&utm_medium=email&utm_content=5%2E4%2E20%2DPress%2DProtocolsRelease&utm_campaign=pr
https://www.banking.senate.gov/hearings/04/28/2020/nomination-hearing
https://www.banking.senate.gov/imo/media/doc/Miller%20Testimony%205-5-20.pdf
https://www.warren.senate.gov/imo/media/doc/2020.05.04%20Letter%20to%20SIG%20Nominee%20Brian%20Miller.pdf
https://www.rollcall.com/2020/05/05/covid-19-loan-ig-faces-senate-panel-as-trump-stills-watchdogs/
https://www.politico.com/playbook
https://www.warren.senate.gov/imo/media/doc/2020.04.30%20Letter%20to%20DoD%20re%20Deviation%20in%20Contractor%20Progress%20Payments%20due%20to%20COVID-19.pdf


 

squirepattonboggs.com 

Warren’s concerns with this new policy include: that the 

increased progress payments will constitute a “cash subsidy” to 

large companies; that smaller supply chain partners would not 

benefit from the payments in a timely fashion; and that this “could 

invite waste, fraud, or abuse.”  

Yesterday, Representative French Hill (R-AR), a member of the 

Congressional Oversight Commission established by the CARES 

Act, authored an op-ed, in which he stressed that the 

Commission must “go to work.” The five-member Commission 

has four members but is missing a chair, which is to be appointed 

jointly by Senate Majority Leader Mitch McConnell (R-KY) and 

Speaker Pelosi. Representative French noted that the May 9 

deadline for the Commission’s first report is “rapidly approaching.” 

Following Ramamurti, the first Commission member to be 

appointed, and, as noted in previous reports, by far the most 

vocal and active, Hill is the second member to openly press for 

action. Yesterday, Ramamurti retweeted his concern that, 

“without strict conditions, the [Treasury/Federal Reserve] bailout 

will help executives and shareholders more than workers.”  

Also yesterday, Representative Carolyn Maloney (D-NY), 

Chairman of the House Committee on Oversight and Reform, 

and Representative Jackie Speier (D-CA) wrote to Jaguar Health 

Inc., urging the company to explain “the nearly three-fold price 

increase” of Mytesi, a drug that could be used to treat COVID-19 

side effects. The lawmakers say that “[t]he timing of Jaguar’s 

price increase raises questions about whether this decision was 

connected with the company’s expectation that it eventually could 

market Mytesi to treat coronavirus patients.” 
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