
In Marex Financial Ltd v Sevilleja [2020] UKSC 31, the UK 
Supreme Court has opened the way for a judgment creditor 
to sue a controller of companies who denuded the companies 
and placed them in liquidation to defeat the creditor’s 
enforcement of a US$5 million judgment. The Court of Appeal 
had ruled that the creditor was caught by the so-called 
“reflective principle” that prevents shareholders recovering 
losses suffered in common with the company. Singapore, 
Hong Kong, Australia and other common law jurisdictions are 
almost certain to follow suit.

A US Bankruptcy Court had said that the liquidation was “a 
device to thwart enforcement” of “the most blatant effort to 
hinder, delay and defraud a creditor this Court had ever seen.” 
It said the tactics were “a paradigmatic example of bad faith”, 
facilitated by the liquidator’s actions appointed and paid for by 
an entity controlled by the fraudster.

Marex Financial Ltd (Marex) had brought proceedings against 
two companies owned and controlled by Mr Sevilleja. Six 
days before formally pronouncing judgment, the judge gave 
the parties a confidential draft of his judgment in favour of 
Marex for US$5 million. From the time he received the draft, 
Mr Sevilleja transferred more than $US 9.5 million offshore 
from the companies’ accounts and under his personal control 
with the intention of defeating enforcement of the judgment. 
He then placed the companies in voluntary liquidation, 
alleging debts of more than $US30 million to him and others 
associated with or controlled by him.

Marex brought proceedings in London against Mr Sevilleja 
and sought leave to serve him out of the jurisdiction. A judge 
gave leave, holding that the reflective loss principle did not 
prevent Marex from recovering amounts the companies 
might also claim: Marex Financial Ltd v Sevilleja [2017] EWHC 
918 (Comm); [2017] 4 WLR 105. The Court of Appeal allowed 
an appeal, holding that the reflective loss principle applied to 
about 90% of Marex’s claims: Sevilleja v Marex Financial Ltd 
[2018] EWCACiv 1468; [2019] QB 173.

Unanimously, the Supreme Court held that the principle did 
not apply to prevent Marex from recovering as a creditor.  
Lord Reed, with Lords Hodge, Black and Lloyd-Jones  
agreeing said:

“The rule in Prudential is limited to claims by shareholders 
that, as a result of actionable loss suffered by their 
company, the value of their shares, or of the distributions 
they receive as shareholders, has been diminished. Other 
claims, whether by shareholdersor anyone else, should be 
dealt with in the ordinary way”.

When first developed in 1982 by the Court of Appeal in 
Prudential Assurance Co Ltd v Newman Industries Ltd (No 2) 
[1982] Ch 204, the principle only restricted shareholders from 
recovering loss of share value and distributions as a result 
of a wrong done to the company. Later cases expanded the 
principle to prevent a creditor who was also a shareholder 
recovering where the company had a concurrent claim, 
whether or not the company pursued the claim. It extended 
its scope wider and wider and promised to distort large 
areas of the ordinary law of obligations. It was followed in 
many jurisdictions including in Singapore (Townsing v Jenton 
Overseas Investment Pte Ltd [2007] SGCA 13 [2008] 1 
LRC 231), Hong Kong (Waddington Ltd v Thomas [2008] 
HKCU 1381; [2009] 2 BCLC 82) and  and Australia (Chen v 
Karandonis [2002] NSWCA 412 and Hodges v Waters (No 7) 
(2015) 232 FCR 97).

Making a distinction between creditors and shareholders, 
Lord Reed said:

“The critical point is that the shareholder has not  
suffered a loss which is regarded by the law as being 
separate and distinct from the company’s loss, and 
therefore has no claim to recover it.Most importantly, 
even where the company’s loss results in the creditor also 
suffering a loss, he does not suffer the loss in the capacity 
of a shareholder, and his pursuit of a claim in respect of 
that loss cannot therefore give rise to any conflictwith the 
rule in Foss v Harbottle”.

The decision is a welcome one for creditors and others 
suffering losses in common with companies who were in 
danger of having their rights lost in the enveloping grip of the 
rule in Prudential.
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