ONC Delays Timeframes for Information
Blocking and Changes to Health IT
Certification Program
US – November 2020

• Suspension of notice requirement – In § 170.403(b),
a health IT developer must not impose or enforce any
contractual requirement that contravenes the requirements
of the Communications Condition of Certification.
Additionally, if a health IT developer has contracts that
contravene the requirements of the Communications
Condition of Certification, the developer must notify all
affected customers, other persons, or entities that the
prohibition or restriction within the contract(s) will not be
enforced by the health IT developer. The IFC suspended
the annual notice requirements of § 170.403(b)(1) for the
2020 year.

Last week, the Department of Health and Human Services
(HHS) Office of the National Coordinator for Health
Information Technology (ONC) announced an Interim Final
Rule with Comment Period (IFC) delaying compliance dates
and timeframes for information blocking and the health IT
certification program. This delay will come as a welcome
change for “Actors” (i.e., healthcare providers and developers
of certified Health IT) struggling to implement changes amid
the COVID-19 pandemic.

Background
ONC issued the Cures Act Final Rule (the Final Rule) in March
2020 to implement the 21st Century Cures Act’s information
blocking provision and establish additional health information
technology (health IT) certification requirements. A month
later, in response to concerns raised regarding the COVID-19
pandemic by health IT developers, ONC delayed effective
dates for three months longer than initially proposed. The IFC
expands upon these revised timeframes to give providers
additional flexibility to prioritize their pandemic responses.

• Updated compliance dates for 2015 edition cures
update certification criteria – The IFC extends to
December 31, 2022 the 2015 Edition health IT certification
criteria updates. The one exception for this is the
requirement that a health IT developer must provide all of
its customers of certified health IT with health IT certified to
the “EHI export” certification criterion in § 170.315(b)(10),
which now has an extended compliance date of December
31, 2023.

Key Takeaways from IFC

The IFC will have wide-ranging implications for healthcare
providers and health IT developers, which will benefit from
the additional flexibility. Entities operating in this area should
capitalize on the additional time provided for under the IFC by
reviewing their business practices and utilized technologies
for compliance with the information blocking requirements.
Contact the authors of this alert if you have any questions.

Key takeaways from the IFC include:
• Information blocking – In the Final Rule, the compliance
date for 45 CFR part 171, which contains the information
blocking provisions of the final rule, was November 2, 2020.
The IFC moves the applicability date for the information
blocking provisions to April 5, 2021.

Contacts

• Condition of certification requirement – The Final
Rule required health IT developers of certified health IT
to comply with the Information Blocking Condition of
Certification requirement in § 170.401, and the Assurances
Condition of Certification requirement related to information
blocking in § 170.402(a)(1), beginning on November 2, 2020.
Now, health IT developers must comply with the Condition
of Certification requirements in § 170.401 and § 170.402(a)
(1) beginning on April 5, 2021.
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• API requirement – In § 170.404(b)(4), the Final Rule
required that a Certified API Developer with Health
IT Module(s) certified to the certification criteria in §
170.315(g)(7), (8), or (9) (ONC Certification Program API
criteria) must comply with § 170.404(a) (API Condition of
Certification requirements) by no later than November 2,
2020. The IFC similarly moves this compliance date to until
April 5, 2021.

The contents of this update are not intended to serve as legal advice related to individual situations or as legal opinions
concerning such situations, nor should they be considered a substitute for taking legal advice.
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