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The coronavirus disease 2019 (COVID-19) 
continues to dominate the legal landscape 
as the first judgment published by the 
Supreme Court in 2021 is released. The 
judgment throws a potential lifeline 
to struggling tenants in England and 
Wales, many of whom have seen their 
businesses disrupted by COVID-19 and have 
consequently seen their ability to generate 
income to pay their lease liabilities curtailed. 
The decision is also likely to be cautiously welcomed by 
landlords who have received significantly less rent from their 
tenants. However, they will doubtless harbour continuing 
concerns over further delays in payment and the potential for 
outstanding debt recovery actions to be derailed, or delayed, 
as a result. 

The Supreme Court’s decision marks the end of a test case 
brought by the Financial Conduct Authority (FCA) against 
various insurers (the FCA Case). The purpose of the FCA 
Case was to clarify the circumstances in which insurers 
should be paying out on policyholders’ business interruption 
insurance after businesses found themselves unable to claim 
for losses caused by the COVID-19 pandemic. The Supreme 
Court considered the wording of various policies and we have 
highlighted some of the key rulings below. 

Disease Clauses
Disease clauses provide cover for losses resulting from 
an interruption to business caused by the occurrence of a 
notifiable disease within the vicinity of the property from 
which the business operates.

Example Definition of “Notifiable Disease” 
Considered by the Supreme Court

Illness sustained by any person resulting from … any 
human infectious or human contagious disease.

When the definition of “Notifiable Disease” is a list of specific 
diseases, the policyholder can only make a claim if this 
includes COVID-19 or (in some cases) if there is sufficient 
ambiguity as to whether COVID-19 will trigger the disease 
clause. 

For many policyholders, such lists will not currently include 
COVID-19 because it did not exist at the time they entered 
into the policy. Policyholders should, therefore, carefully 
review these kinds of disease clauses when entering into 
insurance policies in the future.

An example of the definitions of ‘Notifiable Disease’ 
considered by the Supreme Court is: 

Example Disease Clause 

Interruption or interference with the Business during the 
Indemnity Period following any occurrence of a Notifiable 
Disease within a radius of 25 miles of the Premises.

Policy Wording
Where the definition says that the illness is “sustained”, 
it will not be necessary for a policyholder to show that a 
person at the property, or within the radius specified in the 
disease clause, has shown symptoms of, or been diagnosed 
with, COVID-19. However, if the definition says the illness 
is “manifested”, it will be necessary to demonstrate that a 
person has shown symptoms of, or been diagnosed with, 
COVID-19 in order to make a claim. 

Trigger Event 
COVID-19 is so contagious and so widespread throughout the 
entirety of the UK that the collective presence of all of the UK-
wide COVID-19 cases would trigger a disease clause. It will, 
therefore, be sufficient for a policyholder to show that there 
has been at least one case of COVID-19 either at the property 
or within the radius required by the policy. 

General Exclusions
Some insurance policies contain general exclusions that 
apply to the entire policy (including the business interruption 
insurance). One of these general exclusions may say that 
a policyholder cannot recover losses resulting from an 
epidemic. 

The nature of most notifiable diseases is that they are highly 
infectious. Therefore, it would be disingenuous for an insurer 
to exclude epidemics and any such general exclusion will not 
be effective against a disease clause. 

Prevention of Access Clauses 
Prevention of access clauses contain various elements, 
so it is important to review the wording carefully. In order 
to advance a claim under a prevention of access clause, a 
policyholder must be able to satisfy all of the elements.
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Common Elements of a Prevention of Access Clause 

• Loss and (in some cases) interruption to the business

• Resulting from an interference in the use of the 
property (such as the prevention of access)

• Caused by the actions of and/or restrictions imposed by 
a public authority

• Due to an emergency or following the occurrence of a 
notifiable disease

Some of these elements have already been clarified in the 
High Court decision or in the decision concerning disease 
clauses as detailed above. 

Inability to Use/Access
The policyholder must establish that the property could not be 
used or accessed for the purposes of the business. It will not 
be able to claim if the inability to use/access the property was 
simply an inconvenience to the business.  

If the business has still been able to access the property 
during the COVID-19 outbreak, there are two ways that a 
prevention of access clause will be triggered: 

• The business has been unable to use a discrete part of 
the property for its business activities. For example, a 
restaurant that cannot open but can offer takeaway will be 
able to use the kitchen in the property, but will be unable to 
use the dining area in the property. 

• The business has been unable to use the property for a 
discrete part of its business. For example, a retailer that has 
been forced to close a store to walk-in customers can still 
use the store to satisfy online orders or to offer a click and 
collect service.

Restrictions
A restriction does not have to be legally binding or legally 
enforceable for a policyholder to be able to claim under 
a prevention of access clause. For example, the Prime 
Minister’s announcement on 20 March 2020 (in which he told 
people to stay at home and told non-essential businesses 
to close) would trigger the cover under a prevention of 
access clause. This is despite the fact that, at the time the 
announcement was made, there would have been no legal 
ramifications if the public/businesses ignored his statement. 

The Supreme Court admitted that this does leave room for 
uncertainty, but it encouraged insurers to consider whether 
an ordinary person would view the restriction to be something 
they need to comply with, rather than examining the legal 
enforceability of a restriction. 

Furthermore, the policyholder does not need to be the subject 
of a restriction imposed by a public authority. This means that 
businesses that remained open during the COVID-19 outbreak 
will be able to claim under a prevention of access clause if 
they can show that they have suffered loss because of the 
restriction. 

For example, cafés were allowed to serve takeaway food and 
drink during the national lockdowns. However, the restrictions 
preventing people from leaving home will have decreased the 
number of people visiting the café and, as a result, will have 
affected income.

Calculating the Value of a Claim –  
A Word of Caution
The Supreme Court’s decision does provide some relief for 
insurers in that they are entitled to consider factors that have 
mitigated a business’ losses, such as the income received by 
a business that has been able to remain partially open.  

Insurers will also use trends clauses to consider the income 
received by the business during an earlier period of trading 
and compare this against the actual income the business 
received during the COVID-19 outbreak. The value of the 
claim is the difference between the turnover the business 
would have received if it had not been affected by COVID-19 
and the actual income received by the business. Given the 
unprecedented nature of COVID-19, the Supreme Court 
outlined a suggested approach that insurers should take 
when applying trends clauses. 

• Identify what business activities have been 
interrupted – For example, a retailer’s store would have 
been forced to close, but its website would have continued 
to operate. The business activities that the insurer should 
consider are the activities at the store and not through the 
website. 

• Identify what income has actually been received from 
the interrupted activities – Using the example above, 
the insurer will need to assess what income the retailer 
received from its physical stores, as it is the retailer’s 
physical (not online) business that has been interrupted.

• Compare the income received with the standard 
turnover usually received for this activity – Insurers 
can consider factors that would have affected the business 
(either positively or negatively) regardless of the COVID-19 
outbreak. This is likely to be the main point of contention 
between policyholders and insurers moving forward. For 
example, it remains to be seen how much of an adjustment 
will be made for retail stores located in high streets that 
were already in significant decline. 

Considerations for Policyholders
The decision of the Supreme Court answers the question of 
when businesses are entitled to claim under their business 
interruption insurance. However, it only marks the beginning 
of discussions on how claims will be valued and quantified 
moving forward. Any policyholders who are considering 
making a claim under their business interruption insurance 
should:

• Carefully consider the specific wording of their policy.

• Review any general exclusions contained in the insurance 
policy as a whole and consider how those exclusions 
interact with the business interruption provisions.

• Prepare evidence to show the losses that the business has 
incurred because of COVID-19 and assist the insurers to 
quantify the losses accurately. It may be sensible to instruct 
a forensic accountant to conduct this exercise.
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What Does This Mean for  
Landlords and Tenants?
The financial impact of COVID-19 has affected landlords and 
tenants alike and, in some cases, has significantly damaged 
the goodwill between them. 

The FCA Case may not only provide a financial lifeline to 
tenants struggling to meet their lease liabilities and give 
welcome reassurance for landlords, but it may also encourage 
them to work more collaboratively. 

Under most commercial leases, the landlord will be the 
policyholder under the relevant business interruption policy 
and the party responsible for advancing a claim under its 
business interruption insurance. However, as the party running 
a business from the property, the tenant will need to provide 
evidence of how the COVID-19 outbreak has interrupted its 
business and how insurers should quantify the value of the 
landlord’s claim as a result. A joined-up approach between 
landlords and tenants to advance a claim will be required, 
encouraging cooperation throughout the process.

In situations where a landlord is aggressively pursuing a 
tenant for the payment of rent, the FCA Case gives the 
landlord an opportunity to mitigate its losses and may provide 
grounds for the tenant to defend, or delay, a landlord’s claim. 
As a minimum, a tenant should demand to see a copy of the 
landlord’s insurance and should actively encourage its landlord 
to advance a claim if entitled to do so.

Landlords will need to take stock and act prudently in 
exploring the possibility of recovering losses through relevant 
insurance policies before pushing ahead with debt recovery 
action against tenants. 

The outcome of the FCA Case should provide welcome 
encouragement for landlords and tenants to work together 
to address mounting lease arrears and mitigate the financial 
impact of the COVID-19 pandemic. 
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