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In the recent case of C v D [2022] HKCA 729, the Hong
Kong Court of Appeal handed down a significant decision
concerning dispute escalation clauses that will have far
reaching consequences in jurisdictions that have adopted
the UNCITRAL Model Law on International Commercial
Arbitration.

Contracts commonly contain escalation clauses requiring
parties to engage in negotiation or mediation prior to initiating
formal proceedings. These clauses are designed to facilitate
dispute resolution, in the hope of avoiding expensive litigation
or arbitration.

However, in the arbitration context, further disputes often
arise when a party alleges that the escalation procedure has
not been satisfied, with arguments as to admissibility and
jurisdiction following suit.

Background

The contract before the court contained an escalation clause
stating that:

e The parties should attempt, in good faith, to promptly
resolve such a dispute by negotiation

e Either party may, by written notice, have such dispute
referred to the CEO of the parties for resolution

e |f the dispute was not resolved within 60 business days of
the date of a party’s request for negotiation, either party
could refer the dispute to arbitration

Relevantly, the parties disagreed as to whether they were
required to refer the dispute to the parties’ respective CEOs
prior to commencing arbitration.

At first instance and on appeal, C sought to set-aside an
arbitral award in D’s favour under Hong Kong legislation that
adopts the UNCITRAL Model Law on the following grounds:

e The arbitral award did not fall within the “terms of the
submission to arbitration” under Article 34(2)(a)(iii)

e With regard to Article 34(2)(a)(iv), the arbitral procedure,
including contractual procedures preceding the arbitration,
had not been complied with

e \Whether on a proper construction of the dispute resolution
provisions, the referral to the parties’ CEOs was a condition
precedent to arbitration

Findings of the Court

The court rejected all three grounds of appeal, stating that
any disagreement concerning escalation clauses should be
resolved by the arbitrators appointed by the parties, rather
than the courts.

Central to the court’s decision in respect of the first ground
of appeal was the distinction between admissibility and
jurisdiction of the tribunal. The court cited a number of cases
from foreign jurisdictions, including the decision of the New
South Wales Supreme Court in The Nuance Group (Australia)
Pty Ltd v Shape Australia Pty Ltd [2021] NSWSC 1498, in
which Rees J, in considering the equivalent provisions of the
Commercial Arbitration Act 2010 (NSW), held that a challenge
to a claim referred to arbitration on the basis that it was time
barred was not a challenge to jurisdiction.

The court noted it was an over-simplification to say that an
arbitral tribunal’s decision on whether a condition precedent
has been satisfied must be a jurisdictional one open to
review by a court under Article 34(2)(a)(iii). Rather, one must
consider whether it is the parties’ intention that a question
of compliance with a condition precedent be determined by
the arbitral tribunal and, thus, falls within the terms of the
submission to arbitration.

The court held that a question of compliance with pre-
arbitration procedure “is best decided by an arbitral tribunal
in order to give effect to the parties’ presumed intention

to achieve a quick, efficient and private adjudication of
their dispute by arbitrators chosen by them on account

of their neutrality and expertise.” This approach accords
with the decision in Fiona Trust & Holding Corporation v
Privalov [2007] Bus LR 1719, where Lord Hoffmann stated
that parties are likely to have intended that all disputes be
decided by the same tribunal.

As to Ground 2 of the appeal, the court found that it was
advanced on the same contention as Ground 1 and that,
even if it were accepted that the phrase “arbitral procedure”
covered pre-arbitration procedure, it was not the parties’
intention that non-satisfaction of the pre-arbitration procedure
would bar arbitration altogether.

Having reached the above conclusions, the court did not
consider Ground 3 of the appeal.
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Given the Australian states and territories universal adoption
of the Model Law, we expect this decision will be given
substantial weight by Australian courts in matters concerning
Article 34 and arbitral tribunals seated in Australia generally.

The opinions expressed in this update are those of the author(s) and do not necessarily reflect the views of the firm, its clients, or any of its or
their respective affiliates. This article is for general information purposes and is not intended to be and should not be taken as legal advice.

squirepattonboggs.com © Squire Patton Boggs. All Rights Reserved 2022

52093/07/22



