EU Advances Approach on Banning
Products Made With Forced Labour
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The European Commission (EC) published, in
September 2022, a long anticipated proposal
for a regulation banning the selling of forcedlabour goods in the EU.

Nevertheless, a competent authority will be required to verify
– with the economic operator(s) concerned – the measures
taken to mitigate a forced-labour ban in their operations and
value chains, before launching a formal investigation. In case
of a robust and effective due diligence process on forcedlabour risks, the economic operator can be exempted from
the investigation, whereas if the concerns are substantiated,
the investigation will be formally launched.

The proposal is essentially introducing a ban on placing,
making available on the EU market, or exporting from the
EU market, any products that have been made using forced
labour. EC President Ursula von der Leyen had announced
the intention to tackle this issue through legislation in the
2021 State of the Union speech. While the proposal is
incorporated into the EU’s human rights policy priorities, it is
also underpinning the corporate accountability policies being
developed by the EU, specifically the due diligence regime,
under the proposed corporate sustainability due diligence
directive (CSRD). The proposal also sets the scene for a more
holistic approach for controlling supply chains in the EU, as
it will complement existing measures, namely the regulation
on foreign subsidies, the proposed carbon border adjustment
mechanism, the proposal for deforestation-free products, and
the single market emergency instrument.

While the proposed regulation does not identify specific
sectors, it encourages competent authorities to focus
on the economic operators whose sectors/products
have typically been associated with risks of forced labour
(e.g. textiles, mining and agriculture), taking into account
the size and resources of the economic operators, and
the quantity of related products, as well as the scale of
suspected forced labour.
In the case of a violation, national authorities will be
empowered to adopt a time-bound decision banning the
products from being placed, made available or exported from
the single market, accompanied by an order to withdraw
the relevant products from the single market. Customs
authorities could also then suspend or refuse the release and
circulation of such products in the market. To implement this
process, customs authorities will be requesting information
by economic operators.

What Does It Entail?
The scope of the proposal covers all economic operators and
all products made available within the EU market, meaning
both products made in the EU for domestic consumption
and for export, and imported goods. As such, all products,
irrespective of their source, are covered in the proposal – as
currently drafted – as long as there is a presumption of forced
labour at any stage of the product development (extraction,
harvest, production or manufacture).

The EC is due to assist the implementation process of the
proposal by issuing guidelines, after the entry into force of the
regulation, on:
• Guidelines on forced-labour due diligence through existing
EU legislation and international recommendations
• Guidelines determining what information can be used as
risk indicators of forced labour

Contrary to the US’ Uyghur Forced Labour Prevention Act, the
EU’s proposal does not introduce an import ban on products
originating from a specific region, nor does it target specific
countries, companies, or industries.

• A list of publicly available and relevant information sources
linked to the implementation of the regulation

National competent authorities will be empowered by the
proposal to carry out investigations and take actions where
there are concerns of possible violations of products placed,
made available or exported where forced labour may have
been involved. A two-tier investigative process is introduced:

In terms of timeline, as the legislative proposal was submitted
to the co-legislators (i.e. the European Parliament and the
Council of the EU) for their review, it is uncertain when and
how the proposal would be defined in the end. Either way,
with the EC’s proposed two-year transition process, as well
as an approximate timeline for the negotiation process, it is
unlikely the rules will become effective before 2025.

• National competent authorities must demonstrate
substantiated concern that, at some stage of the supply
chain, there was forced labour

Considerations for Businesses

• Once such a substantiated concern can be justified,
the investigation process is launched, whereby national
competent authorities could initiate specific measures that
would prevent a product from entering or leaving the EU
single market, based on the forced-labour risks

Companies bear the responsibility within the legislative
proposal to take appropriate measures to identify and
eliminate any forced-labour risks in their supply chains.
However, the level of measures largely depends on the sector
and the supply chain within which a company operates, as
well as the type of product and the company resources.
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Nevertheless, the proposal cannot be seen in isolation with
respect to a company’s obligations and responsibilities,
as the specific measures or due diligence obligations for
companies are addressed in another piece of legislation, still
under negotiation. The proposed CSRD establishes the EU’s
corporate accountability tools and procedures that companies
operating in the EU should be adhering by. Together with
the corporate governance practices addressed within the
CSRD, the forced labour ban complements the EU regulatory
framework for environmental, social and governance (ESG)
reporting for companies operating in the EU.

As a full-service global law firm, we provide insight at the
point where law, business and government meet, giving
our clients a voice, supporting their ambitions and achieving
successful outcomes. Our multidisciplinary team of more
than 1,500 lawyers and public policy experts in over 40 offices
across four continents provides unrivalled access to expertise
and invaluable connections on the ground. It is a seamless
service that operates on any scale – locally or globally. It
encompasses virtually every matter, jurisdiction and market –
and we place our clients at the centre.

Businesses can face important reputational risks in the
case of a possible violation. As such, it will be essential for
companies to already map out the supply chains to determine
whether there are possible forced-labour risks that can be
identified in specific countries, suppliers, or subcontractors.
Additionally, companies must start engaging in creating
internal processes to ensure there are plans in place to
mitigate and eliminate such forced labour risks. An important
distinction in the legislative proposal that we expect would
be critical for businesses to consider, is that in the case that
a product has been associated with forced labour as a result
of an investigation, economic operators would not be required
to recover products which have reached the end-users/
consumers in the market.

We combine sound legal counsel with a deep knowledge of
our clients’ businesses to resolve their legal, public policy and
political challenges. We care about the quality of our services,
the success of our clients and the relationships that are
forged through those successes.
Our client base spans every type of business, both private
and public, worldwide. We advise a diverse mix of clients,
from Fortune 100 and FTSE 100 corporations to emerging
companies, and from individuals to local and national
governments. Leveraging local connections, while exerting
global influence, we are commercial, connected and
committed.
Our Public Policy Practice Group works with clients to make
sure they are heard, at the right time, by the right people,
with the right message in Washington DC, Brussels, London,
Canberra and other major capitals around the world.

How We Can Help
This policy received a lot of political attention of co-legislators
for a while, particularly the European Parliament, which is
likely to propose more stringent requirements within the
legislation. Thus, businesses are advised to closely monitor
this file as negotiations evolve.

Visit our European Public Policy and International Policy
webpages for more information on our team and capabilities.
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We can help businesses identify these legislative changes,
while at the same time helping them to understand the
preparatory steps to consider for compliance with the future
rules. With us as your trusted advisors on your side, you will
be able to spot, assess and understand the risk associated
with this proposal, and the broader policy and political context
that keeps developing alongside the legislative debate.
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Our team has been working with clients in Europe and the
US to help them define the potential impact the proposed
forced labour ban proposal can have to their business.
Additionally, we can help you think through what the broader
corporate accountability legislative regime may mean for your
organisation, and which steps can already now be taken in
order to anticipate and manage the new regime.
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In addition, we can track all of the above against the evolving
policy context as the legislative debates continue. We stand
ready to assist you with this crucial step.
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Public Policy Advisor, Brussels
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