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Squire Patton Boggs (UK) LLP

1 Statutory Pension Rights and
Obligations

1.1 What are the main sources of law governing

workplace pension provision?

UK pensions law derives from multiple sources; being trustlaw,
case law (decisions of the courts) and legislation. UK pensions
law is constantly evolving, and it can be very political. The
Department for Work and Pensions has primary responsibility
for regulating workplace pensions, but HM Treasury also has
an interest because of the generous tax reliefs that are afforded
to workplace pension schemes that are registered with HM
Revenue and Customs (HMRC).

Key pensions-specificlegislation can be found in the Pension
Schemes Act 1993, Pensions Act 1995, the Pensions Act 2004,
the Pensions Act 2008 and the Pension Schemes Act 2021, all of
which are supplemented by regulations.

Data protection legislation and tax legislation are also rele-
vant in the governance of workplace pensions.

The UK Pensions Regulator! (TPR) and Pensions Ombudsman
also play important roles. TPR publishes codes of practice and
guidance, which pension trustees and employers should have
regard to. The Pensions Ombudsman hears pension disputes
relating to workplace pension schemes. Determinations by
the Ombudsman are not binding in relation to future disputes,
but they help inform the way that the Ombudsman or courts
might determine similar issues.

1.2 What government or other bodies are

responsible for regulating workplace pension
arrangements?

TPR is the main body responsible for regulating workplace
pensions.

TPR has wide-ranging powers.”> These include the power
to replace pension trustees, disqualify trustees and wind up
plans. The most stringent powers relate to “anti-avoidance”
and include the use of criminal sanctions in the case of the
offences of “avoidance of employer debt” and “conduct risking
accrued scheme benefits” in relation to defined benefit (DB)
workplace pensions.® These offences carry maximum penal-
ties of up to seven years in prison or an unlimited fine.

TPR has power to require (from any employer, trustee or
adviser) the disclosure of information and documents that are
relevant to it in the exercise of its powers.* Failure to comply
with such arequestis a criminal offence and can lead to a fine
and/or imprisonment.
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TPR also has the power to issue financial penalties of up to £1
million for certain acts/failures to act, such as providing TPR
or pension trustees with false or misleading information.®

2 State Pension Provision

2.1 Are employers required to contribute to their

employees’ state pension entitlement? At what rate?

Employers are required to make National Insurance contri-
butions towards an employee’s state retirement pension. The
employer rate of National Insurance contributions in respect
of the tax year 2025/26 is 15% of an employee’s earnings above
£5,000 per year.

2.2 Broadly, how much is the state pension compared

to average earnings?

The state pension represents broadly 39% of average earn-
ings. The full rate of the new state pension (which is payable
inrespect of people who reached state pension age on or after 6
April 2016) is £11,973 for 2025-26.¢ This can be compared with
annualised average earnings of broadly £30,816.”

2.3 What is state pension age? Is it possible to start
taking state pension before or after this age? Is it
possible to continue building up a workplace pension
after reaching state pension age (or starting to take
state pension, if earlier)?

The state pension age is currently age 66, increasing to age 67
between 2026 and 2028 and to age 68 between 2044 and 2046.
This is subject to review every six years.® A person may not
take their state pension earlier than their state pension age,
but they may defer taking it, in which case it will be increased
for late payment.’ A person may continue to build up a work-
place pension after reaching state pension age.

2.4 Is it compulsory for employers to provide

workplace pensions in addition to the state pension? If
not, is it market practice for employers to do so?

All employers must provide a workplace pension in addition
to the state pension, which must meet specified criteria, and
which any worker mayjoin.'”” Certain employees mustbe auto-
matically enrolled into a workplace pension, and the employer
is obliged to make employer contributions in respect of some
categories of employee. The table below provides more detail.
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Less than £6,240

£6,240-9,999

£10,000+

Right to join (no employer contri-

16-21 bution required)

Right to join with employer contri-
butions

Right to join with employer contri-
butions

Right to join (no employer contri-

22—state pension age bution required)

Right to join with employer contri-
butions

Must be automatically enrolled
into workplace pension

Right to join (no employer contri-

State pension age—74 bution required)

Right to join with employer contri-
butions

Right to join with employer contri-
butions

Where employer contributions are required, the employer
must pay 3% of an employee’s “qualifying earnings”.
Qualifying earnings for the tax year 2025/26 are all earnings
between £6,240 and £50,270. Any earnings over £50,270 are
notincluded.

The total minimum contribution into a workplace pension
(the balance being made up as employee contribution and tax
relief) is 8%.

Not all workplace pensions will calculate contributions by
reference to qualifying earnings. For those plans that do not
(including DB plans), legislation sets alternative conditions
that must be met."

TPR has detailed information on its website to assist
employers comply with minimum requirements."

3 Provision of Workplace Pensions

3.1 What are the common legal structures for
providing workplace pensions (for example: a trust
established by the employer; a contractual obligation

on the employer to pay pensions from its own
resources; industry-wide pension schemes; insurance
policies; and/or provision by another financial service
provider)?

UK workplace pensions can be split into two main types:
occupational pensions; and personal pensions. Occupational
pensions can be further divided into DB, defined contribution
(DC) (commonly and interchangeably referred to as “money
purchase”) and collective defined contribution (CDC). All
personal pensions are DC.

Occupational pensions are trust based, either established
by the employer or increasingly by a commercial entity as a
“master trust”. In either case, the employer will have obliga-
tions and rights under the terms of the trust and legislation.
The pension plan itself will be administered by trustees, who
actindependently of the employer.

A personal pension is a contract-based arrangement between
the employee and the pension provider, which is usually an
insurance company so does not have to relate to employment
with a specific employer. However, a common type of work-
place personal pension is a group personal pension arrange-
ment (GPP), which comprises a series of contracts between indi-
vidual employees and the pension provider. The employer, who
will have often arranged for preferential fees for its employees,
may agree a contractual obligation to pay contributions to the
GPP and might agree to pick up some of the costs of the GPP.

3.2 Where are an employee’s rights to a workplace
pension commonly set out (for example: in legislation;

under the employment contract; in a collective
agreement; and/or under the pension scheme rules)?

The statutory minimum that must be provided to an employee
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by way of a workplace pension is set out in legislation.” An
employee’s contract of employment might specify additional
pension entitlements over and above the statutory minimum,
which could be just to contribute to a personal pension. The
rules of the workplace pension will also set out eligibility
criteria and entitlements.

4 Benefit Design for Workplace Pensions

4.1 Retirement benefits: must the benefit be
provided in a particular form (for example: an income

for life; a lump sum; or instalments drawn from the
member’s fund)?

The form of retirement benefits will depend on the rules of the
workplace pension.

For a DC workplace pension, the most usual option is that
anindividual will commute part of their accumulated pension
savings for alump sum and will use the balance to purchase an
annuity from an insurance company. Since 6 April 2015, it has
been possible (subject to the rules of the pension plan) to take
100% of a DC pension as a lump sum. Other possibilities are
partial encashment and drawdown.

By contrast, while part of a DB pension may be taken as a
lump sum, most of it must be paid as income. Broadly, the
maximum amount of benefit that can be commuted for cash is
currently 25% of the capital value of the income.

CDC is a new type of workplace pension that has been
permitted since 2022." It provides benefits in the form of an
income for life out of the plan itself, rather than requiring the
purchase of an annuity. Contributions resemble DC contri-
butions, but the assets of the plan are pooled and invested
collectively. Unlike a DB pension, the amount of income is not
guaranteed, and can reduce depending on funding levels. We
were pleased to be involved in establishing the first CDC plan
in the UK.

4.2 Must (or may) retirement benefits be: (a) Defined
Benefit (DB) (benefits defined by reference to a
formula, with the employer or other provider liable

to pay the cost of providing the promised benefit if
scheme assets prove to be insufficient); (b) Defined

Contribution (DC) (with the employer liable to pay
contributions at a specified level but with no ongoing
responsibility for the amount of benefits ultimately
paid); or (c) a combination of DB and DC (for example,
DC benefits with a specified DB underpin)?

Benefits may take the form of any of the options listed or be
CDC benefits described above. However, all workplace pensions
must comply with some restrictions on the type of benefit recip-
ient and form of benefits to obtain tax beneficial treatment.
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4.3 If DB benefits are provided, how are they

typically calculated (for example, a percentage of

the employee’s final pensionable salary, linked to the
period of pensionable service (“final salary” benefits),
by reference to a percentage of pay in each year of
the employee’s pensionable service (“career average”
benefits), or as a guaranteed lump sum (“cash
balance” benefits)?

The most typical forms of DB benefits are “final salary” and
“career average” (CARE). Cash balance benefits are less
popular.

Final salary pension is calculated by reference to the final
salary of the employee, multiplied by the number of years
of pensionable service and a multiplication factor, which is
commonly referred to as an “accrual” rate. By way of example,
an employee who completes 40 years of pensionable service in
a workplace pension with an accrual rate of 1/60"s and who
earned £30,000 as their final pensionable salary would receive
a pension of 40 x 1/60 x £30,000 = £20,000 per annum. In
many plans, “final salary” involves an analysis of an employ-
ee’s pay over several years (so not literally their final salary).

A CARE pension is similar to a final salary pension, but each
year of pension earned is calculated by reference to the employ-
ee’s pensionable salary for thatyear and itis then revalued up to
retirement, with all pension earned being aggregated together
into one final pension amount. Revaluation involves inflation-
proofing the benefits (often subject to floors and caps).

4.4 Are there any restrictions on when benefits may

be taken (such as only after reaching a specified age)?

Pension plan rules must set out the normal retirement age of
amember. Most allow a member to take their benefits earlier
or later than their normal retirement age with an appropriate
adjustment being made to take account of benefits being
paid for a longer or shorter period. Most usually only permit
early retirement in line with prevailing tax legislation, which
currently permits individuals to take benefits from age 55
(increasing to age 57 from 6 April 2028) or earlier in the case
of ill health that meets certain conditions. Some individuals,
however, will have a protected earlier minimum pension age
(usually age 50).

4.5 Early leavers: what are the pension rights of an

employee who leaves employment with an employer
before reaching retirement age?

Early leaver rights vary depending on whether the workplace
pension is occupational or contract-based.

In an occupational plan, all contributions will cease once
the employee leaves the employment of the employer. If they
have qualifying service of 30 days or more (in a DC plan) or two
years or more (in a DB plan), they will be entitled to benefits
at normal retirement age (or earlier if the plan’s rules permit
this).”” Alternatively, they could transfer their rights to a
different pension arrangement. If they have insufficient qual-
ifying service, they may receive a refund of their contributions.

For contract-based pensions, the employee has control
over their individual pension pot. They (and/or their new
employer) can continue to contribute or cease contributions,
and the pension will continue to benefit from investment
returns. They could transfer it to another arrangement.
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4.6 Transfers: can pension rights be transferred to a
new pension arrangement (on the employee’s request;

with the employee’s consent; or without employee
consent)?

Broadly, employees may take a transfer to a different pension
arrangementif they wish. However, in a DB plan, the statutory
right to take a transfer expires 12 months before the employee
reaches normal retirement age, although the plan’s rules often
give pension trustees a discretion to make a non-statutory
transfer.'®

The trustees of an occupational plan may transfer individ-
uals’ pension rights to another arrangement as part of a bulk
transfer (for example, on a plan merger). Provided certain
conditions are met, employee consent is not required.

An employer could not transfer its employees out of a
contract-based workplace pension, because the employees
have a direct contract with the pension provider. However, the
employer could designate a different workplace pension for
automatic enrolment of its employees for future service.

4.7 Inflation protection: how are pensions increased

(if at all): (a) in payment; and (b) before retirement (in
deferment)?

(a) Pensions in payment

Pensions in payment derived from an individual DC pension
will only receiveinflation protection if the terms of the annuity
thatis bought to provide that pension include it.

A CDC pension in payment will increase if (1) thatis part of
the plan design and the assets of the plan are sufficient to afford
it, or (2) the assets are greater than its liabilities. However, if
the assets are lower than the liabilities, pensions will decrease.
The same adjustment must be applied for all plan members.

Theinflation protection (indexation) thatis applied inrespect
of a DB pension in payment will be set out in the plan rules but
subject to the statutory minimum. Pension earned from 6 April
1997 must be increased at least in line with the prices index,
subject to a cap. From 6 April 1997 to 5 April 2005 inclusive, the
cap was 5%. From 6 April 2005, the cap was 2.5%."”

(b) Deferred pensions

There is no revaluation of deferred DC benefits, but deferred
CDC benefits must be adjusted in the same way as a CDC
pension in payment.

Deferred DB benefits must be revalued by at least the statu-
tory minimum." This was calculated by reference to the prices
index capped at 5% until 6 April 2009, and is now calculated by
reference to the prices index capped at 2.5%.

Pricesindex

The prices index used to set the statutory minimum for index-
ation and revaluation for DB benefits was originally the retail
prices index. In January 2012, the government switched to
using the consumer prices index."”

4.8 Il health or disability pensions: may (or must)

these be provided by an employer?

Thereis no obligation to provide ill health or disability pensions,
butmost DB and some CDC plans will. These are usually payable
at the discretion of the pension trustees and/or employer and
using the eligibility criteria reflecting tax legislation.
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4.9 Death benefits: may (or must) these be provided

by an employer? In what form (e.g. a pension or lump
sum)?

There is no obligation to provide death benefits. Typically,
employers that do provide death benefits will provide a lump
sum that is a multiple of salary (for example, 4x salary). The
benefitmightbe paid through an occupational pension plan, or
it might be paid out of a separate stand-alone death in service
arrangement. In most cases, the benefit will be insured.

DB plans will usually also provide a dependant’s pension in
the event of the death of an employee. This is typically 50% of
the employee’s pension, payable to a spouse or civil partner. In
some plans, a child’s pension will also be payable, but usually
only where the employee dies before starting to take their
pension from the plan. DC and CDC may provide a depend-
ant’s pension.

Plans may also provide benefits in the event of death after
leaving service and/or in retirement.

5 Scheme Funding: Defined Benefit

5.1 Statutory protection: please describe any
minimum funding requirements or other protections

(e.g. mandatory insurance, periodic actuarial
valuations).

The minimum funding requirements for DB plans are set
out in Part 3 of the Pensions Act 2004 and associated regula-
tions. Also relevant is TPR’s defined benefit funding code of
practice.?®

For DB plans, an actuarial valuation must be undertaken at
least every three years (with actuarial reports at annual inter-
vals between full valuations). Pension trustees must agree a
funding and investment strategy with the employer. The actu-
arial valuation assesses the current funding position while the
funding andinvestment strategy sets outhow trustees intend to
provide for the benefits over the long term. Once the actuarial
valuation has been undertaken, a schedule of contributions and
recovery plan (if the plan is in deficit) must be prepared.

5.2 If actuarial valuations are required, who decides

what assumptions are used and how any underfunding
is made good?

For DB plans, generally, trustees and employers must reach
agreement in relation to the assumptions to be used in the
valuation and when setting the schedule of contributions and
recovery plan. If, however, the plan’s rules provide that trus-
tees set the contribution rate and the employer does not have
the power to suspend or reduce contributions, the trustees need
only consult (rather than reach agreement) with the employer.

The valuation, schedule of contributions, statement of
strategy and recovery plan for a DB plan must be signed off
within 15 months of the effective date of the valuation. All
documents must be submitted to TPR using its digital service.
TPR has the power to set a schedule of contributions and
recovery plan in the event that the trustees and employer are
unable to reach agreement.

While not DB, a similar position exists in relation to CDC
plans. Actuarial valuations must be undertaken every year
with assumptions set as provided in their rules. However,
these valuations are used to determine benefit adjustments
instead of funding obligations. The valuation, which must be
signed off within 10 months of the effective date of the valua-
tion, must then be submitted to TPR within 10 days.
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5.3 Are any other entities (such as the employer’s
parent or other group companies) obliged to fund DB
liabilities?

Normally, no entity other than the employer is obliged to
fund DB liabilities. However, TPR has the power, in certain
circumstances, to require a connected or associated party”
to contribute to a DB plan by using its anti-avoidance powers
such as issuing a contribution notice,* or to provide alterna-
tive financial support under a financial support direction.?

5.4 Does provision for ongoing obligations to fund

DB pensions have to be made in the accounts of the
employer (or other obliged entity)?

Provision for ongoing DB obligations is shown in an employ-
er’s balance sheet and is measured using the FRS102 or IAS19
accounting standards. This often reflects a different cost
of liabilities than that disclosed in the triennial actuarial
valuations.

5.5 How may an obligation on an employer (or other

entity) to fund DB benefits be enforced?

Trustees’ first recourse is likely to be to involve TPR. The
prospect of TPR enforcement action, which could require a
company or individual director to make a payment under a
contribution notice or require a company to provide financial
support under a financial support direction and/or pay penal-
ties, would likely incentivise an employer to comply with its
funding obligations.

Alternatively, the trustees could seek a court order for
payment of overdue contributions. Failure to comply with a
court order could result in the trustees obtaining a winding-
up order against the employer.

5.6 Are there any circumstances in which an

employer (or other obliged entity) may be required to
pay additional pension contributions?

Generally, employers are not required to make additional
pension contributions over and above the level agreed in the
plan rules or schedule of contributions.

Trustees do, however, have the power to call for an out of
cycle valuation, and may do so if circumstances (for example
a corporate transaction) warrant a re-assessment of the
funding level. This could in turn result in a revised schedule
of contributions.

As mentioned above, an employer or others could be
required to make additional payments if there has been an
event causing TPR to use its anti-avoidance powers.

5.7 Is there any government or other protection on

an employer’s insolvency? Are employers required to
contribute to the provision of this protection?

Pension plans are always constituted separately from the
employers, but often their rules require they be wound up on
the insolvency of the employer. If a DB plan is in deficit, a debt
ontheemployer will be triggered (oftenreferred to asa “section
75” debt).?* This debt equals the difference between the value
of the plan’s assets and the amount that would be required to
settle all liabilities in full by the purchase of annuities with
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an insurance company, plus the costs of winding up the plan.
This is usually higher than the ordinary ongoing funding cost
and can be a significant amount.

If a section 75 debt is triggered, the plan (if eligible) will enter
a Pension Protection Fund (PPF) assessment period to deter-
mine whether its members are eligible for compensation from
the PPF. The PPF is open to most DB pension plans where an
employer has entered insolvency and there are insufficient
assets available to pay benefits at the level of compensation that
would be paid by the PPF. The PPFis funded by levies charged to
the universe of PPF-eligible plans and by taking on the assets of
plans that transfer to it. PPF compensation is broadly 100% of
pension for an individual who has reached normal retirement
age, and 90% of pension for deferred members.

6 Scheme Funding: Defined Contribution

6.1 s there a statutory minimum contribution level

for employers (and employees)?

Employers and employees must comply with the minimum
requirements noted at question 2.4 above.

7 Investment

7.1 Are there any statutory restrictions or obligations

on the investment of pension scheme assets?

Trustees of occupational plans have sole discretion to deter-
mine their own investment strategy, but are required to
consultwith the employer. They have wide discretion to invest
pension fund assets as if they were absolutely entitled to the
assets. This power is tempered by both legislation and any
provisions of the plan. Legislation requires trustees to exercise
their powers of investment “in a manner calculated to ensure
the security, quality, liquidity and profitability of the portfolio
as awhole”.” Legislation also restricts certain types of invest-
ments, such as employer-related investments.>®

By law, trustees must now take account of environmental,
social and governance factors when setting their investment
strategy.

A Pension Schemes Bill that is expected to become law in
2026 will give the government a reserve power to mandate
how a proportion of DC pension funds must be invested.

8 Tax

8.1 How are employee and employer pension

contributions (including allocation to book reserves in
the employer’s accounts) treated for tax purposes?

An employee receives tax relief on their pension contribu-
tions at their marginal income tax rate. An employer’s pension
contributions will usually be treated as an expense of the busi-
ness for tax purposes and are currently free from National
Insurance contributions.

8.2 Are salary sacrifice arrangements permitted or

required (and, if so, what is the tax position)?

Salary sacrifice arrangements are currently permitted. The
benefit to the employer is that the arrangement lowers the
overall salary of the employee that is subject to National
Insurance contributions.
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8.3 How are income and capital growth generated

from pension scheme assets treated for tax purposes?

Income and capital growth generated from the assets of most
pension plans are not taxable.

8.4 How are pensions and other benefits taxed (if at

all) on payment?

Generally, a person can take up to 25% of the capital value of
benefits as a tax-free lump sum capped at £268,275 (or higher
for some legacy arrangements), with the remainder being
taxed at the individual’s marginal rate of income tax, whether
itis taken as alump sum or as income.

Lump sum death in service benefits that are held on discre-
tionary trusts are paid free from tax. From 6 April 2027, most
unused pension pots will be included in the value of an indi-
vidual’s estate for the purposes of calculating inheritance
tax on their death.”” However, death in service benefits paid
from plans registered with HMRC will be out of scope, as will
dependants’ pensions from DB and CDC plans.

Dependants’ pensions are paid at a dependant’s marginal
income tax rate.

9 Pension Issues on Share or Business
Sales or Acquisitions

9.1 Share sales: what (if any) obligations does the
purchaser of a company take on in respect of: (a)

employees’ future pension provision; and (b) pension
rights built up by the company’s employees (and
previous employees) before the sale?

On the sale of shares in an employer, there is unlikely to be any
change in the obligations it owes in respect of future or past
pension provision for current and previous employees.

If the employer is one of several employers participating
in the seller’s group occupational plan, its rules may require
or permit the employer to automatically cease to participate.
Where the employer ceases to participate, its employees will
cease to be active members of the plan, usually effective from
completion. The pension rights they had built up would be
frozen in the seller’s plan, and its trustees would retain the
liability for providing those benefits. The employer/purchaser
would need to put alternative pension arrangements in place
for future pension provision.

DB pensions
Care needs to be taken if the employer participated in a group
DB plan.

On ceasing to participate in the group plan, a section 75
debt could be triggered against the employer, which must be
calculated and certified in accordance with regulations.”® If an
employer debt is triggered, it could be a significant amount in
the context of the transaction.

An employer that either ceases to participate or formerly
participated in a group DB plan will remain within the scope
of TPR’s anti-avoidance powers for up to six years from the date
of completion or ceasing to participate, if later, and could, in
certain circumstances, be required by TPR to contribute or
provide financial support to the seller’s pension plan.

Additionally, if the circumstances of the transaction could
constitute “avoidance of an employer debt” or “conduct
risking accrued scheme benefits”, TPR could also impose crim-
inal sanctions on the parties concerned.
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If any employees have previously been transferred to the
employer following a business sale and any of those employees
were previously in a DB pension plan offering enhanced early
retirement or redundancy pensions, it is possible that the obli-
gation to provide such pensions will have transferred to the
employer as a contractual right and will continue as an obliga-
tion post-acquisition of the employer.?

9.2 Business (asset) sales: what (if any) obligations
does the purchaser of a business take on in respect
of: (a) future pension provision for any employees

who are transferred to the purchaser; and (b) pension
rights built up by transferring employees while
employed by the seller?

On the sale of a business, legislation provides protection for
transferring employees.** The transferring employees will no
longer have the same employer as they had before the transfer
but, generally, they will retain all contractual employment
rights. This extends to pension rights in the ways listed below.

Contract-based pension

If the employer operated a contract-based workplace pension,
the purchaser will be obliged to provide the same pension
provision going forward. If a transferring employee was in a
waiting period or had a right to join the pension plan prior to
the transfer date, that right will continue post transfer. The
purchaser will be obliged to provide the employee with the
same benefits that they could have previously accessed.

Occupational plan

Generally, rights under an occupational plan do not transfer
on a business sale (with the exceptions noted below). Benefits
already accrued will be frozen and will remain a liability of the
former pension plan.

Thereis, however, a basic minimum that must be provided in
respect of future pension rights to transferring employees who
were in an occupational pension plan (or who were eligible to
join or in a waiting period). They must be offered membership
of a workplace pension that meets a certain standard.” For a
DC arrangement, the purchaser must provide, as a minimum,
the lower of (1) a contribution rate that matches the employee
contribution rate, up to 6%, and (2) a contribution rate that
matches the former employer’s contribution rate immediately
prior to the transfer. The choice of which contribution rate to
offer rests with the purchaser.®

Rights to “old age, invalidity and survivor’s benefits”
provided through an occupational plan do not transfer on a
business sale.** Other types of benefits provided by an occu-
pational plan do transfer on a business sale. The most likely to
ariseistherightto an enhanced pension on redundancy. Inthe
event of the redundancy of an employee with the transferred
rights and who is over their normal minimum pension age
(usually age 55, but this can sometimes be 50) the purchaser
may be liable to provide the enhanced redundancy pension.
The worst-case scenario for a purchaser would be a require-
ment to pay the full value of the enhanced redundancy pension
until the employee reaches normal retirement age. This can be
a significant cost.

Interaction with automatic enrolment

Note that the purchaser will also be required to comply with
the automatic enrolment legislation described in question 2.4.
Therefore, all transferring employees will need to be assessed
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for automatic enrolment purposes and the pension to be
provided increased as necessary.

9.3 Does the sale of a company or business require

the approval of a regulator or other person (such as a
pension trustee) in relation to workplace pensions?

Generally, the sale of a company or business does not require
the approval of a regulator or pension trustees. However, noti-
fication requirements will apply.

Legislation requires an employer within one month to
disclose to the trustees of an occupational plan any event
that is relevant to the trustees’ administration of the plan.*
It is good practice for the employer to notify the trustees of
an event impacting the plan as soon as possible. There may
also be an information sharing protocol in place between the
employer and trustees that would require this.

The sale of a business is also a notifiable event that must be
notified by an employer to TPR as soon as reasonably practi-
cable after the event.*

Failure to comply with either of these statutory require-
ments of disclosure and notification can result in a financial
penalty of up to £1 million.?

The employer should also bear in mind the extensive
anti-avoidance powers available to TPR if a sale might have
an impact on a DB pension plan. If there is any doubt about
whether TPR might use those powers, the parties could apply
for advance clearance from TPR.

10 Employment Issues

10.1 What are the pension obligations of the employer

and employee during periods of maternity leave (or
other family leave)?

This is a complex area. The general position is set out below,
and it often differs depending on whether the leave is paid or
unpaid. There can be additional factors to consider, such as
application of auto-enrolment thresholds, the impact of salary
sacrifice arrangements and plan specific features (e.g. death
in service benefits). Generally, pensionable service must be
treated as continuous even if there is no accrual for a period.

Maternity leave

For DB plans, the employee must accrue the same benefits as
if working normally during both ordinary maternity leave and
additional maternity leave, whether paid or unpaid. The posi-
tion is different and depends on the contributions paid in DC
plans.

As regards contribution obligations, during any period of
ordinary maternity leave (whether paid or unpaid), the employee
will pay contributions to an occupational plan calculated on
the amount of pay that she actually receives. The employer,
however, must make employer contributions calculated as if
the employee were working normally. Although it is not clear
that it is a legal obligation do so, many employers also top up
the contributions paid by the employee if lower than they
would otherwise be. During any period of additional maternity
leave, contributions to an occupational plan are only required
to be paid during paid additional maternity leave (at the same
rates as for ordinary maternity leave).

The legal position in relation to contributions to contract-
based pensions, such as an employer’s GPP, is less clear, but
many employers who contribute to these adopt the same
approach as they would for occupational plans.
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Paternity leave, adoption leave, parental bereavement
leave, shared parental leave and neonatal care leave
During any period of paid leave, the right to accrual in a DB
plan continues.

For all plans, if the leave is paid, the employee will pay
contributions calculated on the amount of pay actually
received, whilst the employer will make employer contribu-
tions calculated as if the employee were working normally.
There is generally no requirement to make contributions
during unpaid leave, although that position is not clear cut in
relation to paternity leave, and arguably contributions must
continue by reference to unreduced salary for adoption leave.

Family leave and carer’s leave

During paid leave, employees must make contributions calcu-
lated on the amount of pay actually received. In respect of
DB pensions, the employer must provide the employee with
the full benefit, so there will be no reduction in the employer
contribution rate by virtue of the employee being on lower
pay. However, in respect of DC pensions, the employer is only
required to make employer contributions calculated on the
amount of pay actually received.

During unpaid leave, there is no obligation on either the
employee or the employer to make contributions. However,
this will be subject to the contractual terms in place between
the employer and employee and the plan rules.

10.2 Does an employee have any additional pension

rights on redundancy or dismissal for another reason?

There is no statutory right to additional pension rights on
redundancy or dismissal, but the rules of a DB plan might
grant such rights.

10.3 Do any anti-discrimination provisions apply in

relation to workplace pensions?

Yes. Anti-discrimination law plays a significant role in work-
place pensions. Anyone looking to acquire an employer that
has or continues to participate in an occupational plan, DB in
particular, should carry out appropriate due diligence to make
sure that there are no hidden liabilities as a result of a failure to
comply with anti-discrimination laws.
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Squire Patton Boggs is a full-service global law firm. We provide insight at
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a voice, support their ambitions and are committed to working alongside

them to achieve successful outcomes.

We have one of the largest global footprints of any law firm in the world,

with 17 offices in Europe (including four in the UK), 17 in the US and

Central America, three in the Middle East and eight in Asia Pacific and

Central Asia. This presence, coupled with informal relationships with a

network of independent firms across the globe and country desks, means

we can advise our clients wherever they do business.

m Over 40 offices across four continents.

m A multidisciplinary team of more than 1,500 lawyers, including 500
partners.

m Practise law in 140 jurisdictions, speaking more than 40 languages.

m Seamlessly connected service that operates on any scale — locally or
globally — encompassing virtually every matter, jurisdiction and market.

m Acted for over a third of FTSE 100 companies in the past two years.
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m Recognising the impact of regulation and politics on business, we have
a unique mix of highly experienced, well-connected lobbying and polit-
ical capabilities in the US, Europe and beyond.

m Committed and passionate about driving forward a culture of progress
within our firm and within the communities where we practice.

www.squirepattonboggs.com
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