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On 15 May, the Supreme Court handed
down a judgment overturning the judgment
of the Court of Appeal in the case of Mur
Shipping BV v. RTI Ltd, which concerned the
interpretation of a force majeure clause in a
maritime contract of carriage between Mur
Shipping (the Shipowner) and RTI Ltd (the
Charterer).

The dispute concerned a 2016 contract between the
Shipowner and the Charterer for the carriage of monthly
cargoes from Guinea to Ukraine, payable in US dollars. The
contract provided that neither party would be liable for any
loss, damage, delay or nonperformance caused by an event
of force majeure, defined as an event or circumstance that
meets a number of criteria, including those “that cannot be
overcome by reasonable efforts of the affected party”

In 2018, the Charterer’s parent company became subject to
US sanctions, resulting in prospective difficulties and delays
for US dollar payments. The Shipowner relied on this as a
force majeure event. The Charterer then offered to arrange
for the payment to be made in euros, which the Shipowner's
bank could immediately convert into US dollars, bearing any
additional costs or exchange rate losses. The Shipowner,
however, declined the offer and instead claimed its right to
payment in dollars.

The Court of Appeal held that acceptance of the offer to

pay in euros (i.e. noncontractual performance) would have
“overcome” the force majeure event by “reasonable efforts’”
The Supreme Court disagreed and held that the term
“reasonable efforts” in a force majeure clause cannot require
acceptance of a noncontractual offer of performance by the
other party.

Although the Court of Appeal’s ruling in this case focused

on the specific language of the force majeure clause, the
Supreme Court approached the matter as a fundamental
principle. They recognised that reasonable endeavours
provisions are frequently included in such clauses. Thus, even
in the absence of an explicit provision, a force majeure clause
generally operates only when the event was beyond the
parties’ reasonable control and could not have been prevented
through reasonable measures. Therefore, the Supreme
Court's verdict is of general application to force majeure
clauses.

Considering the evolving and unpredictable nature of
sanctions, contractors, when faced with risk-exposed
transactions in this area, should not only consider the
inclusion of the acceptance of a noncontractual performance
offer in the force majeure clause, but also whether additional
limits, such as the exclusion of certain obligations from the
scope of application, should be specified.
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