
Significant changes are being introduced 
to the residential leasehold market 
through:
•	 The Renters’ Rights Bill

•	 Proposals to reinvigorate commonhold (a form of 
freehold ownership enabling individual properties 
within a building, or larger development, to be owned 
on a freehold basis rather than as a tenant, as is 
currently the norm) 

The Renters’ Rights Bill (the Bill) has been some time in the 
making. Now that it is here, it is making remarkably swift 
progress through Parliament with an expectation that we will 
see this become law before the end of the year. 

But just as one process nears the end of its journey, another 
commences, with commonhold proposals published in the 
government’s White Paper earlier this year.  

This update focuses on the key proposals of each.  

Renters’ Rights Bill
In relation to the Bill, we consider the changes as they will 
apply in England, where they will have the most impact. 

The government is proposing to bring in:

•	 Minimum living standards

•	 Rent increase controls 

•	 Residential stability

•	 Accessibility to information about landlords

How Will the Changes Achieve This? 
Key changes will be:

1. �Abolition of section 21 (no fault) evictions and extended 
grounds for possession

2. �Abolition of fixed-term assured tenancies and assured 
shorthold tenancies (ASTs) in favour of periodic tenancies 

3. �Control on rent increases and the right to appeal above-
market rents

4. �Decent homes standard

5. New Private Rented Sector Database

See below for how the proposals will affect the rental 
landscape. 

1. 	Abolition of Section 21 Evictions and 
Extended Grounds for Possession

A landlord’s ability to evict tenants without good reason will 
come to an end. Instead, landlords must prove one of the 
grounds for possession. Existing grounds are extended and 
clarified, and new grounds are proposed. While the easy 
no fault route will go, landlords with legitimate grounds to 
repossess should have the ability to do so. 

As is currently the case, landlords must ask the court to grant 
possession if a tenant will not leave, and sufficient evidence 
must be provided to prove the relevant ground is met. 

Key extensions to existing grounds and new grounds will include:

Mandatory Grounds 

The court must grant possession on application on the 
following grounds:

•	 Occupation or sale by the landlord – If the landlord, 
landlord’s spouse, civil partner or equivalent, or other close 
family member wishes to move into the property or the 
landlord wishes to sell it, the property can be repossessed 
after a year, upon four months’ notice. 

•	 Three (rather than two) months’ rent arrears – While 
three months’ arrears will result in a mandatory possession 
order, there is no mandatory ground for repeated serious 
rent arrears that do not amount to the tenant being three 
months behind in its rent. In other cases of nonpayment 
of rent, landlords must seek possession on one or more 
discretionary grounds. When calculating how much rent is 
unpaid any amounts outstanding only because the tenant 
has not yet received an expected Universal Credit payment 
will be ignored. 

•	 Severe antisocial/criminal behaviour – This ground will 
be retained, with the landlord able to bring proceedings 
immediately (currently on giving a month’s notice).

•	 Student accommodation – Where the qualifying tests 
are met, a landlord will be able to recover possession 
of properties let to full-time students at the end of each 
academic year. 

Additional proposed concessions take in concerns around 
supported accommodation, tenancies granted to fulfil a 
local authority’s homelessness duty and “stepping stone” 
accommodation in a social housing and charitable context. 
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Discretionary Grounds

While the court must award possession if a mandatory 
ground is proven, when it comes to discretionary grounds 
the court can consider whether eviction is reasonable in the 
circumstances. There is not, therefore, any guarantee of 
possession in the following cases:

•	 Rent arrears (other than three months’ arrears) and 
other contract breaches –The landlord retains the existing 
right to ask for a possession order where there are any or 
persistent rent arrears or breaches of the tenancy agreement, 
or if the property has been allowed to deteriorate.

•	 Antisocial behaviour – As with the mandatory ground, 
this will be retained, with a right to the landlord to begin 
proceedings immediately, although in both cases the court 
cannot make a possession order until at least 14 days after 
service of the notice, or the date upon which proceedings 
began, as appropriate. New, however, will be the duty 
of the court to consider whether the offending party has 
cooperated with the landlord in attempting to stop the 
relevant conduct.

•	 Supported accommodation – This new discretionary 
ground allows a landlord to seek possession where the 
tenancy is used for supported accommodation, but the 
support provider does not enjoy the cooperation of the tenant. 

This is not an exhaustive list of the grounds for possession, 
which can be found within the government’s Guide to the 
Renters’ Rights Bill at Table 1.  

2. 	Abolition of Fixed-term Assured Tenancies 
and ASTs in Favour of Periodic Tenancies 

All tenancies will be periodic tenancies, which must be for the 
same duration as the period for which rent is paid. The rent 
payment period must be either monthly or for a period of less 
than 28 days. For example, tenancies will run from month-
to-month, with rent paid monthly. Landlords will not be able 
to ask for more than a month’s rent in advance. The parties 
may not agree otherwise, and if longer periods are stipulated 
in the tenancy agreement these will have no effect, with a 
default position of a monthly period and rent payment.

Such tenancies will continue until the tenant decides to end 
the agreement by giving two months’ notice (or the landlord 
determining the tenancy on one of the statutory grounds). 

Landlords with tenants on existing ASTs will be particularly 
interested to know what will happen to those agreements. 
Existing ASTs will be caught by the legislation, with the 
government promising to give “all tenants security immediately”. 
What this means is that when the Bill becomes law, every 
tenant occupying under an AST will become a periodic tenant. 

3. 	Rent Increases and the Right to Appeal 
Above-market Rents

Landlords retain the right to charge a market rent, which can 
increase annually to the current market rent on at least two 
months’ notice. Landlords will not be able to increase the rent 
within the first 12 months of the tenancy. 

In the event of a dispute, an independent tribunal will decide 
the rent, which will be the proposed rent or, if lower, the open-
market rent. Landlords, take note, you will not be awarded 
more than you ask, so if your proposed rent is lower than the 
market rent the Bill does not provide for the tribunal increasing 
it to a market rent. It is, therefore, vital that landlords ensure 
their assessment of the market rent is correct.

Landlords will be obliged to set an asking rent when 
marketing the property and will be prevented, under the 
proposals, from accepting any bids above that. 

4. 	Decent Homes Standard (DHS)
For the first time the majority of private rented homes, 
including privately rented supported housing, have to comply 
with the DHS, which currently only applies to social housing. 
The Bill makes provision for regulations to be made stipulating 
the required standard and ensuring that local authorities have 
effective enforcement powers. Landlords should expect to 
have the opportunity to respond to a government consultation 
on a reformed DHS that will apply across both social and 
private rented sectors. 

5. 	Private Rented Sector Database
Landlords of assured and regulated tenancies will have to 
register themselves and their properties on a new private 
rented sector database. The database will:

•	 Allow landlords to access guidance relating to their 
obligations and record compliance 

•	 Enable tenants to view landlord and property information to 
inform their renting decisions

•	 Support local councils in identifying poor quality and 
noncompliant rental properties 

Penalties may be imposed upon noncompliant landlords, 
including:

•	 Restricted right to an order for possession

•	 Financial penalties 

The proposals are not, therefore, without teeth. 

The Bill is also summarised by the Ministry of Housing, 
Communities & Local Government: Guide to the Renters’ 
Rights Bill.  
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Commonhold

1	  Commonhold and Leasehold Reform Act 2002

Commonhold, a form of ownership enabling individual 
properties within a building, or larger development, to be 
owned on a freehold basis, was originally introduced in 20041 
(in England and Wales). It did not take off at that time but now, 
some 21 years later, the government is looking to establish 
a better commonhold model, bringing England and Wales 
in line with long-established similar models that are used 
successfully throughout many other parts of the world. 

Commonhold is an alternative to leasehold that delivers 
ownership and management rights to occupiers.  

Proposals include:

•	 Introducing a new legal framework (based on Law 
Commission recommendations), replacing the now out of 
date 2004 legislation

•	 Banning the sale of new leasehold flats, ensuring that 
ownership will be commonhold by default

Below, we consider how the new commonhold structure 
might look. 

New Legal Framework
The government recognises that the original legislation is 
not fit for purpose so this will be reformed to ensure that it 
becomes a preferred and, importantly, workable alternative to 
leasehold. 

Broadly, the White Paper intends to deliver an understanding 
to consumers and industry of how the:

•	 New commonhold will operate

•	 Existing model will be updated to address known issues

•	 Changes will benefit both consumers and industry

A thorough review of the White Paper will support an 
understanding of:

•	 The rationale behind the proposals

•	 How leasehold and commonhold differ

•	 The structure of commonhold and how it works (freehold 
of own unit, shared ownership of common parts through 
a commonhold association, governance contained within 
a commonhold community statement that details voting 
rights and participation in decisions, optional use of 
managing agents, resolution of disputes and so on)

•	 Benefits of commonhold

•	 Challenges and proposed solutions, including useful case 
studies

•	 Dispute resolution within the commonhold framework 

•	 Proposed regulation of managing agents (consultation to 
follow later this year)

•	 Areas where resolutions are still sought, namely:

	– Easier conversion of existing leaseholds to commonhold 
in context of cost, consent percentage and what to do 
where there are non-consenting leaseholders

	– Application of commonhold to all size developments

	– Banning sale of new leasehold flats

Although the common perception (as far as there is one) 
generally rests on commonhold as applicable to residential 
blocks of flats, the proposals do not rule out application of the 
new model to commercial blocks, retail and industrial blocks 
and shopping centres, but do not explore those uses in any 
detail.

Benefits: Developers and Lenders 
The White Paper considers how commonhold will bring 
benefits for developers, for whom the government considers 
that the new model will be an “evolution of their existing 
business practices”, delivering more flexibility and opening 
commonhold to wider range of potential buyers than the 
current leasehold structure allows. 

The government has also outlined benefits for lenders, 
including:

•	 Security of equity within a model without the threat of 
forfeiture

•	 Reduction of risk of insolvency

•	 Robust property maintenance plans

•	 Mandatory reserve funds based on proper analysis of need

•	 Recovery of debt through order for sale process

Draft legislation will be published later this year for pre-
legislative review. This early scrutiny will ensure that the 
complexities of, and changes to, the underlying law are 
properly addressed, ensuring that, once presented, the 
Leasehold and Commonhold Reform Bill will deliver a viable 
way forward, avoiding the problems of the original legislation. 

Ban of Sale of New Leasehold Flats
A change as significant as banning the sale of new leasehold 
flats will, of course, need careful thought and the government 
will be seeking the views of both consumers and industry to 
identify:

•	 Any need for limited exemptions (where retention of the 
current model might be justified)

•	 What transitional arrangements will be needed to help 
smooth the way to the new model, with particular regard to 
maintaining new housing supply

Any interested party should look out for the government 
consultation, to be published later this year, which will be an 
opportunity to have their views considered on both of those 
key points. 

https://www.gov.uk/government/publications/commonhold-white-paper/commonhold-white-paper-the-proposed-new-commonhold-model-for-homeownership-in-england-and-wales
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Commonhold: Next Steps for Industry
The White Paper stresses that now is the time for all relevant 
parts of the housing market to consider the implications of 
transferring from a leasehold to a reformed commonhold 
model. Action points for the property industry include:

•	 Reviewing the White Paper in detail to identify how the new 
model will change any existing planning and investment 
structures

•	 Monitoring government press releases to have early notice 
of progress, in particular publication of the consultations 
relating to the ban of new leasehold flats and regulation of 
managing agents

2	  Commonhold White Paper 

How Soon Will These Changes Come into 
Force?
No firm timeframe is in place for either initiative. However, the 
Renters’ Rights Bill is progressing through parliament apace 
(at time of writing with the House of Lords at committee 
stage for detailed consideration of the Bill and any proposed 
amendments). Market predictions offer anything from a late 
spring to autumn commencement date, although autumn/
winter would seem more likely. There is no doubt, however, 
that this bill is motoring. Wherever it falls, the government 
has promised a smooth transition, with sufficient notice of 
implementation given. 

In relation to the commonhold proposals, with the White 
Paper only recently published, and many areas still to be 
resolved one might expect that it could be some time before 
progress is made. However, the government does not intend 
to sit on its hands here, either, with the intention being to 
publish a draft Bill in the second half of this year. The industry: 
property professionals, investors, developers and lenders will 
be interested in working with government to ensure they 
are fully prepared for commonhold “to become the standard 
tenure for new supply”2. 

The trend for change continues to reshape the property world. 
Interested parties will want to keep their collective eye on the 
ball. 

For more details, please speak to your usual contact at the 
firm. 
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