
Many counsel well know the ben-
efits and challenges that come with 
working for the “rock star” CEO — 

that dynamic executive whose vision, leader-
ship, drive and energy powers the company to 
succeed. The company’s success — and the 
CEO’s management philosophy — are based 
on the CEO’s ability to push all in the compa-
ny to maintain high performance levels while 
working at a rapid pace, especially when the 
company or industry is under stress.

In such a pressured environment, it is no 
surprise that the CEO occasionally insists on 
courses of action that may involve more risk 
than benefit. The following scenario is typi-
cal of what many in-house counsel face in 
today’s fast-paced world.

You have finally settled in to a long-post-
poned vacation when you get a call from your 
CEO, who says, “I don’t want to interrupt 
your vacation, but we’re dealing with a bit of 
a situation and I just want to let you know 
about it and what we are going to do about it.

“This morning we received a copy of a 
front page newspaper article from Europe. 
It reports that our overseas guys paid heavy 
bribes to the offshore accounts of local gov-
ernment officials to win our big contracts over 
there. I am taking immediate steps to address 
the problem and squash the bad publicity.

“I’ve told our head of compliance to leave 
tonight with a team to investigate the situa-
tion. I instructed him to seize all of the com-
puters, retrieve all the relevant data he can 
find and send everything back to the U.S. for 
analysis.

“I have also told our head of compliance 
that he can take whatever other action he 
thinks is necessary. If he finds a smoking gun, 
he is to fire everyone involved on the spot. 
That should get the papers off our back. But 
don’t worry — hopefully this will be wrapped 
up by the time you get back!”

This kind of crisis appears to require ex-
actly the type of quick and decisive leader-
ship for which the CEO is famous. Your CEO 
genuinely and strongly believes that he or she 
is doing what is right for the company and 
is not particularly interested in any “technical 

legal” dangers that may 
lurk beneath the surface.

In the CEO’s mind, this 
is a “Tylenol” crisis in 
which fast reaction and 
transparency are more 
important than potential 
legal liability.

You, on the other hand, 
must balance the CEO’s 

understandable demands against the com-
plexities of U.S. and European laws — some 
of which may be inconsistent. Yet you fear 
that if you try to slow the CEO down, you 
may be told that his or her reputation is riding 
on what action is taken and how quickly it is 
taken — and that you are to stand down and 
just enjoy your vacation because the CEO has 
the situation well in hand.

As you will have instantly perceived, the 
situation and the proposed course of action 
involve a number of potential violations of 
U.S. and European law.

If the newspaper article is true, both U.S. 
and European anti-corruption, anti-money 
laundering, tax and other laws have almost 
certainly been violated.

While you can’t change the past, you may 
be able to help the company fulfill its respon-
sibility not to commit additional violations of 
law.

Among other things, the CEO’s proposed 
course of action may violate strict European 
data privacy laws preventing the export of 
information related to employees in Europe, 
and the immediate termination of offending 
employees may violate European labor law.

As every lawyer knows, all counsel are re-
quired to provide competent legal advice. 

Similarly, as every lawyer knows, the eth-
ics rules underline the fact that the company 
— and not any individual, including the CEO, 
is the client. 

Further, it is a violation of many state eth-
ics rules to advise the client to take actions 
that would violate a law, rule or ruling of a 
tribunal unless the attorney believes in good 
faith that the law, rule or ruling is invalid. See, 
for example, California Rules of Professional 
Conduct R. 3-210. Since the language of this 
California rule is not limited to U.S. laws, 

rules or tribunal rulings, arguably it could 
mean that, in some circumstances, counsel 
may be subject to professional discipline for 
advising the company to violate the laws of 
other countries.

Even if the applicable professional rules do 
not directly apply, knowingly or unwittingly 
advising the company to violate the laws of 
an overseas jurisdiction may expose the com-
pany to litigation, adverse regulatory action 
and bad publicity — all of which may amount 
to malpractice.

While many of the following will be famil-
iar to experienced general counsel, here are 
some practical suggestions for you to consid-
er in the hope that they will help you manage 
your CEO’s expectations.

From the beginning of the relationship, 
the general counsel should strive to build 
and maintain strong ties to the CEO and the 
board, so that the legal department members 
are viewed as trusted advisers as well as 
sources of legal knowledge. Part of this is to 
make sure all involved clearly understand the 
unique role and responsibilities of the gen-
eral counsel, not only under the ethical rules 
described above, but under other statutory 
and regulatory schemes, such as the “up the 
ladder” reporting responsibilities placed on 
counsel practicing before the SEC.

Consistent with the above, counsel must 
be seen as putting the fortunes of the com-
pany first and foremost and as working with 
the CEO to do what is best for the company. 
This greatly increases your chances of being 
heard in moments of crisis and reduces the 
risk that the CEO and the board wrongly view 
in-house counsel as being obstructionist. 

It is also important to build and maintain 
open lines of communication with other re-
sponsible company managers so that they will 
feel comfortable getting the general counsel 
involved on their own initiative. What if the 
CEO had decided not to make the call de-
scribed above because he or she genuinely 
thought it unnecessary?

As a matter of corporate culture, attempt to 
encourage the philosophy that the company’s 
conduct should always be very clearly on the 
correct side of the legal and ethical line. Dis-
courage questions like “Is it arguably legal?” 
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or, even worse, “How likely are we to get 
caught?” This gives the question of the legal-
ity of a proposed action a higher status in the 
discussion.

In circumstances where the CEO proposes 
an action that may be in a gray area, spell out 
some of the options - but at the same time 
highlight the downside risks associated with 
each option and where you perceive the line 
is between ethical, legal action and unethical 
or illegal action.

Reinforce the culture message by regularly 
bringing to the CEO’s and senior manage-
ment’s attention published examples of en-
forcement action and litigation against corpo-
rate officers and directors. Showing the CEO 
and management that jobs could be jeopar-
dized and reputations ruined helps create an 
environment in which legal considerations 
are taken seriously.

Identify and line up in advance any outside 
resources that may be useful in such a crisis, 
such as local counsel, Foreign Corrupt Prac-
tices Act experts, forensic specialists and the 
like. Quick, priority access to such expertise 
can be critical.

When actually confronted with dilemmas 
like the above, the first order of business is 
to maintain calm and objectivity, even when 
others legitimately perceive the need for very 
rapid action.

In a situation like our hypothetical, take a 
step back and ask: “Am I being asked to give 
legal advice — or am I merely being asked to 
‘bless’ a proposed course of action that has 
already been decided?” Counsel’s job is not 
to rubber-stamp any proposed course of ac-
tion to satisfy the boss, even when the action 
is taken in a good faith effort to protect the 
company.

Consider not only whether the proposed 
action is legal, but also whether it is ethical 
and wise.

It generally helps to steer the discussion 
into serious fact finding — so that the CEO 
distinguishes between what is known and 
what is merely rumor and begins to appreci-
ate what is not known.

Once the known facts are ascertained, 
counsel should emphasize the importance of 
taking the time to fully consult experts both in 
the United States and Europe with respect to 
the legal and other issues involved. This con-
versation will go more smoothly if you can 
say you already have the necessary resources 
in place and should be able to get preliminary 
advice in, say, 24 hours. 

If outside counsel is involved, consider us-
ing him or her as the “bad cop” to deliver the 
message that it is important to take the time 
needed to do the job correctly.

Consider whether there is an alternative, 
safer course of action that reduces the legal, 
ethical and reputational risk, but still accom-
plishes the CEO’s and the company’s goals.

In the worst case, if the CEO will still not be 
deterred, you may want to discuss with him or 
her the classic three questions regarding each 
proposed course of action: Is the proposed 
course of action clearly legal? Is the proposed 
course of action ethical? Would you want to 
see your name associated with the actions on 
the front page of the Wall Street Journal?

Now, apply the rules to the hypothetical 
situation. You are faced with two challenges 
in this scenario: managing your CEO and 
pursuing an investigation to conclusion in an 
effective and legal manner.

With respect to the first, your initial tele-
phone conversation with the CEO is of vital 
importance in order to set the discussion on 
course for an eventual successful outcome. 
Using some of the above tips, the following 
are some ideas on managing the CEO during 
this fateful call. 

Emphasize that it is no problem that this 
has come up during your vacation that’s what 
you are there for. You are happy to help out. 

State your empathy with of the pressure 
that the CEO is under and applaud his or her 
effort to move quickly to deflect the crisis. 

In the next breath, outline the concerns that 
jump out at you — such as the local law re-
strictions and the lack of any proven facts in 
the newspaper article. Then quickly empha-
size that there may be a quick legal solution 

to these issues if you are able to consult with 
attorney X, who is a top-notch expert in the 
field and is well known for getting answers 
back quickly.

Point out that you can start making phone 
calls while the compliance officer is busy get-
ting packed, driving to the airport and getting 
on the plane — so no time will be lost.

Tell the CEO that you will be calling the 
compliance officer and briefing him or her on 
the importance of getting to the facts without 
violating local laws — so that you and not the 
CEO start taking charge of the implementa-
tion of the CEO’s action plan.

If the CEO pushes back, remind him or her 
of all those instances where other companies 
facing similar situations have run seriously 
amok overseas — and that the CEO doesn’t 
want that happening here.

If all else fails, start to discuss the impor-
tance of the company “doing the right thing” 
from this point on so that, regardless of what 
is in the press today, the final outcome will 
properly reflect the CEO’s and the company’s 
positive reputation.

With respect to the second challenge, the 
initial step is for you to take charge of the 
investigation by making sure that everyone 
involved — including outside counsel and the 
compliance officer — reports back to you or 
your legal department on a daily basis.

Try to persuade the CEO away from think-
ing that he or she must be directly handling 
the crisis — but report back to him or her 
regularly to show that progress is being made 
consistent with his or her initial wishes.

At some point, confrontation with a pow-
erful CEO personality in a moment of crisis 
is probably inevitable. The fundamental best 
practice is to lay the groundwork of a mutu-
ally trusting relationship and prepare in ad-
vance to manage the conflict. When the crisis 
arises, it is critical for counsel to remain calm 
and to use the credibility and trust earned 
from laying the groundwork to convince the 
CEO that counsel should take the time neces-
sary to analyze the implications of any pro-
posed course of action. Make haste slowly!
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