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CURRENT RATES    November 2008 

Indexation 

Retail price index: October 2008  217.7 

Inflation rate: October 2008  4.2% 

 

Indexation factor from March 1982:  

to April 1998  1.047 

to October 2008  1.740 

 

Interest on Overdue Tax 
Income tax/CGT/NIC 6.5% from 6 November 2008 

Inheritance tax   3% from 6 November 2008 

VAT   6.5% from 6 November 2008 

Corporation tax  6.5% from 6 November 2008 

CTSA instalments 4% from 17 November 2008 

 

Repayment Supplement 
Income tax/CGT/NIC 2.25% from  6 November 2008 

Inheritance tax  3% from  6 November 2008 

VAT   3% from  6 November 2008 

Corporation tax  3% from  6 November 2008 

CTSA instalments 2.75% from  17 November 2008 

 

Official Rate of Interest 
From 6 April 2007  6.25%
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Pre-Budget Report 

It will not have escaped anybody’s notice that the Chancellor announced his Pre-Budget Report on 

24 November. He confused everybody – but that hardly matters. What matters is whether his plans 

work. I would not dream of commenting on the economic theory, but if the idea is to encourage 

everybody to spend, thereby fuelling economic growth and creating jobs, it makes common sense 

for the extra money (by way of tax cuts) to go to those who would immediately spend this extra 

money. Sounds good – but who knows? 

However, a temporary decrease in VAT by 2.5 percent will not put more money in anybody’s 

hands, and the creation of jobs will hardly be encouraged by increasing National Insurance 

contributions. And the idea that this immediate and extremely urgent problem can in any way be 

improved by increasing the top rate of tax to 45 percent on high earners – not this year, or next 

year, or even the year after that, but on 6 April 2011 – defies belief. It is just playing politics and 

does rather suggest that Alistair Darling is not taking the matter seriously. 

I am sure that nobody reading this Bulletin will have failed to see the main headline changes, but 

there are one or two points hidden away in the mountain of paperwork that traditionally 

accompanies any kind of Budget that may be of interest: 

a) VAT reduced to 15 percent from 1 December – subject to anti-avoidance rules, of 

course. 

b) The small-companies corporation tax rate of 21 percent is to continue for another 

year – the proposed increase to 22 percent has been deferred until 1 April 2010. 

c) Personal allowances are being increased to £6475 next year, which is rather more 

than one might have expected – but for those earning over £100,000, the personal 

allowance will be reduced in 2010, and for those with income over £140,000, it will 

be removed altogether. Those with incomes over £150,000 not only will lose their 

personal allowance, but will fall into a new, higher rate band of 45 percent – but only 

from 6 April 2011.  

d) The dividend trust rate will also be increased from 6 April 2011 to 37.5 percent and 

the trust tax rate increased to 45 percent. 
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e) The income splitting proposals – you remember Arctic Systems – have been 

abandoned, although maybe just deferred. The words “the Government will keep this 

issue under review” sound like abandonment to me.   

f) The loss relief provisions for both incorporated and unincorporated businesses have 

been extended. At the moment, losses can generally be carried back for only one 

year, but this is being extended to three years for trading losses for the tax year 

2008/09 and for losses of companies for accounting periods ending after  

24 November 2008. This is a special offer for one year only and is capped at 

£50,000. A helpful technical note on this subject has been published, and copies are 

available on request. 

g) Foreign dividends received by large and medium-sized groups will be exempt from 

tax, regardless of the level of their shareholding. This is likely to come into force next 

year. It will, of course, be subject to a special targeted anti-avoidance rule. It will also 

be accompanied by a worldwide cap on the deductibility of interest and an extension 

to the loan relationship rules relating to unallowable purposes. 

h) The Controlled Foreign Companies legislation will be reformed – but not yet. 

Consultations will continue throughout 2009. This is obviously necessary, having 

regard to Cadbury Schweppes and Vodafone 2, in which the courts held that the 

legislation was contrary to EC law. I wonder what is supposed to happen in the 

meantime.  

 

Nearly everything else is either too narrow, too vague or too long deferred to be relevant here.  

Anyway, the plans are sure to be announced a number of times again before they come into force. 

One area of vagueness I mention simply to avoid misunderstanding is the comment about the 

(unspecified) British Offshore Financial Centres. The government will shortly commission a review 

(it clearly has not started yet – nor do we know its terms of reference) of their role in the global 

economy and their long-term business strategy. It will work with the Crown Dependencies and  
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overseas territories to identify current and future opportunities, risks and mitigation strategies. (I 

told you it was vague.) The review will not consider changes to the United Kingdom’s constitutional 

relationships. 

The Chancellor could not resist the opportunity to issue a few hundred pages of Explanation, 

Review, Consultation, Commentary and Draft Legislation titled HMRC: Modernising Powers, 

Deterrents and Safeguards, which all has to do with the new Revenue powers that are about to be 

introduced. A great deal more on this particular issue will follow soon. 

Offshore Disclosure 

HMRC have issued a statement relating to last year’s limited amnesty for undisclosed offshore 

accounts. It will be remembered that an opportunity arose for those with such accounts to disclose 

them and pay a fixed 10 percent penalty, rather than to feel the full weight of HMRC falling on 

them for lack of disclosure. HMRC do not like to call this an “amnesty,” because nobody is being 

relieved of any tax; those to whom it applies are just paying a limited penalty. “Offshore Disclosure 

Facility” is the preferred term. 

HMRC had the advantage of successfully applying to the courts for disclosure of the offshore bank 

accounts of a number of major banks. This meant that those with such accounts could never be 

sure whether the details had already been provided to HMRC and they ought, therefore, to come 

clean for fear of worse consequences awaiting them. HMRC subsequently issued a statement 

warning that those who failed to disclose would be subject to investigations that would be “intrusive 

and thorough”. 

HMRC has now issued a statement saying that they are pursuing those with offshore accounts 

who did not come forward under the offshore disclosure facility. This is obviously entirely 

reasonable. 

The Pre-Budget Report confirms that offshore account holders will be given “a new opportunity in 

2009 to disclose of their own accord if they have unpaid tax or duties and to settle debts. A further 

announcement will be made in early 2009”. I would not want HMRC to strain the quality of their 

mercy, but this must surely undermine their original amnesty. You must disclose, or terrible 

consequences will befall you – such as, you will be given another opportunity later? This must 

surely be counterproductive. Maybe there will be an imaginative solution when it is published.  
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It is also suggested that HMRC intend to seek information from a new tranche of financial 

institutions using the same legal powers that applied to the banks. Let us hope that HMRC do not 

enjoy the same degree of success in the courts. The abandonment of banking confidentiality, for 

no better reason than that the bank may have other customers who do not deal properly with their 

tax affairs, is damaging at many levels. A further flight of capital to jurisdictions of equal probity, but 

that respect banking confidentiality, will only make our present troubles worse. Whilst nobody 

would support concealment of taxable income, this suggested cure will be worse than the disease. 

Residence 

It is the most supreme irony that the only reported case in recent years in which a taxpayer has 

succeeded in a claim to have become nonresident is the case of Grace v HMRC – in which the 

taxpayer represented himself. This is an outstanding achievement for which Mr Grace must have 

been justly proud. Regrettably, his success was short-lived, because HMRC appealed and the 

High Court has reversed the Special Commissioner’s decision.   

Mr Grace was a pilot, domiciled in South Africa, but who had been living in the United Kingdom for 

some time. He had come to the United Kingdom in 1986 to qualify as a commercial pilot and was 

then employed by British Caledonian and living near Gatwick Airport. In 1997, his marriage was 

dissolved and he returned to South Africa, setting up home in Cape Town while continuing his 

employment with the airline. He retained his house in the United Kingdom, which he used as a 

resting place before or after carrying out his flying duties. It was fully furnished, with all the normal 

electronic facilities such as Sky, broadband and DVD. He was on the electoral roll and post was 

sent there. He kept a car in the United Kingdom, had a UK bank account and was registered with a 

doctor and dentist near Gatwick. 

HMRC argued that he had not really left the United Kingdom. There had been no distinct break 

and he remained resident here. He was only occasionally resident abroad, and therefore remained 

chargeable to tax as a resident by reason of Section 334, Taxes Act 1988. Mr Grace said that in 

August 1997, he left the country to live outside the United Kingdom permanently, and thereafter he 

was not resident in the United Kingdom. He had moved the centre of his life to South Africa and he 

had kept his visits to the United Kingdom to a minimum. The Special Commissioner agreed and 

decided that he was not resident in the United Kingdom. 
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The Special Commissioner did not deal with the Section 334 point in detail, merely saying that  

Mr Grace was not outside the United Kingdom for the purposes only of occasional residence 

because he was abroad for the purpose of continuous and settled residence in his house in Cape 

Town, punctuated only by the need to visit the United Kingdom for the purposes of his work. 

It seems to me that HMRC have a serious difficulty with Section 334, in any event. They like to 

claim that the taxpayer has not “left the UK” because, for example, he has not made a distinct 

break. However, if they want to regard somebody as occasionally resident abroad so as to keep 

him within the scope of UK tax under Section 334, they have to acknowledge that he has left the 

United Kingdom. Section 334 applies only if he has “left the UK for the purpose only of occasional 

residence abroad”. They cannot have it both ways. Interestingly, they did in Gaines-Cooper v 

HMRC, because in that case the Special Commissioners held that Section 334 applied to  

Mr Gaines-Cooper. So he had left the United Kingdom – but at the same time, they said that  

Mr Gaines-Cooper had not left the United Kingdom, but continued to reside in the United Kingdom 

as well as the Seychelles. Um. 

The key issue in the Grace appeal was that the Special Commissioner made errors of law, and this 

was enough for HMRC to succeed in their appeal and for Mr Grace to be regarded as resident for 

the relevant periods. 

The first error was that the Special Commissioner failed to appreciate that presence in the United 

Kingdom for work still counted as a settled purpose rather than a temporary purpose. Section 336 

provides that a person shall not be treated as resident in the United Kingdom if he or she is in the 

United Kingdom for some temporary purpose only. 

The Special Commissioner treated presence in the United Kingdom performing the duties of 

employment as a temporary purpose, but the court said that was wrong. Presence in the  

United Kingdom to perform duties under a permanent contract of employment was not casual or 

transitory. Mr Grace’s presence simply could not be described as a temporary purpose. Section 

336 did not, therefore, assist Mr Grace – although if Section 336 did not apply because Mr Grace 

did not fulfil the condition on which it depends, it did not help HMRC, either.  

The second error was that the Special Commissioner proceeded on the basis that a person cannot 

have more than one permanent residence or more than one settled and usual abode. The Special  
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Commissioner concluded that Mr Grace’s house in the United Kingdom was not a home but 

merely a substitute for hotels; however, His Lordship felt this was neither correct nor relevant.  

Mr Grace’s visits to his UK house were attributable to the performance of the duties of his 

employment; they were regular and predictable and, unlike a hotel room, the house actually 

belonged to him and no one else used it. Accordingly, the Special Commissioner was wrong to 

disregard the existence of the UK house on those grounds. 

HMRC also suggested that the Special Commissioner was wrong in concluding that Mr Grace had 

made a distinct break from the United Kingdom when he set up home in Cape Town. All that 

happened was that he acquired another home in Cape Town and, instead of residing in one place, 

he resided in two. 

The judge noted that the phrase “distinct break” does not feature in the legislation, but it is an idea 

that has been developed in determining whether the taxpayer has left the United Kingdom and, if 

so, whether he has left for occasional residence abroad. He did not think it profitable to define it, 

but anyway, he felt that Mr Grace’s facts fell short of those that in other cases have represented a 

distinct break. Importantly, the judge stated that he did not rest his decision on that ground. 

Boiling all this down, whether or not Mr Grace was in the United Kingdom for a temporary purpose 

was irrelevant, so the Special Commissioner’s error of law on that point did not matter. Nor did the 

issue of distinct break, because this was specifically not a basis for his decision. So, the only error 

of law on which the decision was based was the fact that the Special Commissioner was wrong to 

conclude that because Mr Grace had a permanent dwelling and settled place of abode in South 

Africa, he could not have had one in the United Kingdom. Some may think that is a bit flimsy. 

Of perhaps wider importance, the Special Commissioner said that “after 1997 the UK was not 

where he dwelt permanently nor where he had his settled or usual place of abode, which was in 

South Africa”. 

In the following three years he spent 41, 71 and 70 days in the United Kingdom (ignoring days of 

arrival and departure). The case was not dealing with IR20, but with the strict legal position – but I 

would suggest that in 1998, every tax adviser would have concluded that Mr Grace would have 

become nonresident under the long-established practice enshrined in IR20. 
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Quite apart from whether Mr Grace succeeds on a further appeal, the flurry of activity in the 

Administrative Court in other cases regarding HMRC’s approach to IR20 is bound to be relevant 

here. 

Extra-Statutory Concessions 

In regard to the firm stance being taken by HMRC in the courts that taxpayers are not entitled (and 

should not expect) to rely on Statements of Practice, and in particular that HMRC would never 

publish a practice that is outside the law, it is interesting to read their recent press release 

concerning extra-statutory concessions – which are, of course, both outside the law and expected 

to be relied upon. 

HMRC will issue draft legislation to give effect to a number of concessions and will seek technical 

consultation on the draft legislation to assist them in ensuring that the legislation will maintain the 

purposes and effects of the existing concessions. They will review all the concessions, although 

they think that most of them will be able to continue in their existing form, being within the scope of 

HMRC’s administrative discretion. 

The House of Lords, in the case of Wilkinson [2005], UKHL 30, indicated that extra-statutory 

concessions cannot go beyond the mere management of the efficient collection of the public 

revenue. The discretion in Section 1, Taxes Management Act 1970, enables HMRC to formulate 

the policy for dealing pragmatically with minor or transitory anomalies, cases of hardship at the 

margins or cases in which a statutory rule is difficult to formulate or its enactment would take up a 

disproportionate amount of parliamentary time. (I love that. Why is it so difficult to formulate 

statutory rules to provide taxpayers with relief? They never have a problem formulating rules to 

impose a charge.) 

All the concessions are being considered and will either be retained as falling within the permitted 

discretion or will become the subject of specific legislative change; some may be withdrawn. The 

period of consultation ends on 26 January and the effects will no doubt emerge in the Finance Bill 

2009. 

P S Vaines 
Squire, Sanders & Dempsey 
27 November 2008 



 

 Squire, Sanders & Dempsey 

UNITED KINGDOM TAX BULLETIN 

 

 

 

 

 

 

UNITED KINGDOM TAX BULLETIN 
 

 

 

Contacts: 

 

Peter Vaines 

+44. 20.7189.8191 

pvaines@ssd.com 

 

  

 
Articles and Publications 

Peter Vaines: Taxline: November 2008 

Peter Vaines: New Law Journal: November 2008 

Peter Vaines: CIOT Tax Conference: 3 December 2008 

Malcolm Gunn: IBC Tax Conference: 2 December 2008 

Subscription Information 

Squire Sanders publishes on a number of other topics. To see a list of  

options and to sign up for a mailing, or to correct or update information,  

visit www.ssd.com/subscribe. 

 
This newsletter is prepared for private circulation to the clients, friends and staff of Squire, Sanders & Dempsey. No 

unauthorised reproduction of any part of the contents is permitted. It is intended to highlight points of current interest 
and not to be a full review of any subject. Professional advice should always be sought in respect of any matter, and 
no liability is accepted by Squire, Sanders & Dempsey or any of its partners, consultants or employees in respect of 

any action that may be taken, or that may be refrained from being taken, as a result of the contents thereof. 
 

Published by: 
 

Squire, Sanders & Dempsey 
Tower 42, 25th Floor 
25 Old Broad Street 

London 
EC2N 1HQ 

 
© Squire, Sanders & Dempsey 

November 2008 

NORTH AMERICA 
Cincinnati 
Cleveland 
Columbus 
Houston 
Los Angeles 
Miami 
New York 
Palo Alto 
Phoenix 
San Francisco 
Tallahassee 
Tampa 
Tysons Corner 
Washington DC 
West Palm Beach 
 
LATIN AMERICA 
Buenos Aires* 
Caracas 
Rio de Janeiro 
Santiago* 
Santo Domingo 
São Paulo 
 
EUROPE 
Bratislava 
Brussels 
Bucharest* 
Budapest 
Dublin* 
Frankfurt 
Kyiv 
London 
Moscow 
Prague 
Warsaw 
 
ASIA 
Beijing 
Hong Kong 
Shanghai 
Tokyo 
 
*Associated firm

http://www.ssd.com/lawyers/lawyer_detail.aspx?lawyerid=21307
mailto:pvaines@ssd.com
http://www.ssd.com/subscribe

	CURRENT RATES    November 2008
	Indexation

