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One of the first cases to be brought under the two-year-
old German Equal Treatment Act has recently been heard 
in the Labour Court at Wiesbaden. In Eisele-Gaffaroglu 
v R+V Insurance the claimant alleged that she had been 
discriminated against by her employer on grounds of her 
sex and Turkish ethnic origin. She claimed that on her return 
from maternity leave she was assigned to a less lucrative 
role. Meanwhile the replacement in her old job (a German 
male) had been awarded a higher salary and a secretary, 
both of which she had previously requested but not received. 
Whilst only a first instance decision this case has received 
a great deal of attention in the German media, principally 

because the claimant was looking for almost €500,000 in 
compensation, by far the highest claim for discrimination 
damages ever brought in Germany. She argued this sum 
represented her financial losses up to retirement. 

The Labour Court upheld part of the claimant’s case, 
ruling that R+V’s conduct in changing her job following 
her return from maternity leave constituted unlawful sex 
discrimination. It went on however to award her only 
€11,000 by way of compensation, representing three 
months’ salary. The Judge said that the discrimination did 
not justify her high claim for damages. The claimant has 
indicated her intention to appeal against the decision. 

Low award in landmark German discrimination claim

The Labour Chamber of the Spanish Supreme Court has 
ruled that foreign workers who do not have valid work  
and residence permits are not entitled to receive 
unemployment benefits. 

The Court said there is nothing in Spanish or international 
law that entitles foreigners who do not have the right 
documentation to claim benefits, even if they have 
previously been working in Spain. 

Some Spanish commentators have said that this decision 
contradicts a 2003 decision of the same Court when it 
ruled that a Columbian employee who had suffered an 
accident at work was entitled to claim Social Security 

benefits, even though he did not have a work and 
residence permit. 

Spanish attempts to encourage foreign workers to 
repatriate are proving unsuccessful. Last year the 
Government introduced financial incentives for foreign 
workers to leave Spain in return for a promise not to 
return for at least three years, but few have taken up  
the offer. 

Spain currently has one of the highest unemployment 
rates in Europe, hitting 13.9% in the last quarter of 2008. 
The Spanish Government expects it to peak at 15.9%, but 
the European Union has said it could go as high as 19%. 

no work permit – no benefits, rules spanish court

On 4 February 2009 the European Parliament debated a 
Directive proposing tough new measures against employers 
of illegal immigrants. Guilty employers could be fined, 
forced to pay wages in arrears or banned from bidding for 
public sector contracts or receiving State aid for up to five 
years (whether national or European). In the most serious 
cases criminal sanctions could also be imposed. 

Third parties such as voluntary bodies or trade unions will 
be allowed to report employers without the risk of being 
prosecuted for assisting someone to stay in the country 
illegally. If the guilty employer is a sub-contractor, the 

contracting firm could also be held liable if it knew the 
sub-contractor was acting illegally. 

The good news for UK employers is that the UK is not 
obliged to sign up to the Directive when it comes into force. 
The Government’s position to date has been that whilst it 
supports the general purpose of the Directive, it does not 
believe that the EU has the authority to impose the criminal 
sanctions envisaged by it and is therefore not opting in.

If approved, Member States will have two years within 
which to implement the Directive.

new Illegal workers’ directive



If you do not wish to receive further legal updates or information about our products and services, please write to: 
Richard Green at Hammonds LLP, Freepost, 2 Park Lane, Leeds, LS3 2YY or email richard.green@hammonds.com

These brief articles and summaries should not be applied to any particular set of facts without seeking legal advice. © Hammonds LLP 2009

www.hammonds.com

27
64

/0
2/

09

For more information please contact: 
chIEf opEratInG offIcEr and IntErnatIonaL hEad of human capItaL: sue nickson, Email: sue.nickson@hammonds.com

BIrmInGham
david Beswick 
Partner & Head of Birmingham Human Capital 
Email: david.beswick@hammonds.com

LEEds
mark shrives-wright 
Partner & Head of Leeds Human Capital 
Email: mark.shrives@hammonds.com

London
david whincup
Partner & Head of London Human Capital 
Email: david.whincup@hammonds.com

manchEstEr
nick Jones
Partner & Head of Manchester Human Capital 
Email: nick.jones@hammonds.com

The Belgian Government plans to introduce legislation 
that will restrict payments to departing executives of listed 
companies. The changes are being introduced in response 
to a public outcry over the level of recent payments made 
to senior executives. 

On termination executives will be entitled to a maximum 
payment of 18 months’ salary. These provisions are 

proving controversial as they are intended to override 
existing contractual rights which may be more generous. 

The new legislation, if enacted, will also require listed 
companies to set up remuneration committees for the 
purpose of fixing the remuneration packages of directors. 
Information about pay and benefits will then have to be 
disclosed in an annual report, together with details on 
how variable pay elements have been calculated. 

Belgium places curbs on executive pay

Proposed amendments to the Labour Code have 
recently been held to be unconstitutional by Portugal’s 
Constitutional Court. One of the key proposals rejected by 

the Court as disproportionate was an attempt to increase 
the probationary period for unskilled workers from 90 to 
180 days.

portugal

On 17 December 2008 the European Parliament 
controversially voted in favour of abolishing the working 
time opt-out. The vote went against the decision of EU 
Employment Ministers earlier in the year, when they voted 
to retain the opt-out, albeit under stricter conditions 
designed to protect workers’ health and safety. Ministers 
and MEPs are now in a conciliation period to try and 
reach agreement. Employers will be encouraged by a 
recent Opinion from the European Commission in which 

it rejected Parliament’s proposals to abolish the opt-out, 
although it said it was supportive of its being phased 
out eventually. Some commentators are concerned 
that the talks may collapse if agreement is not reached 
soon because MEPs are likely to become distracted by 
campaigning for the 2009 European elections. The good 
news for UK employers is that if the negotiations fail the 
current Directive with its opt-out provisions is likely to 
remain in place. 

working time directive: 

On 22 January 2009 the Italian Government entered 
into a new national collective bargaining agreement 
with employer and union representatives, replacing the 
current tri-partite arrangements which have been in 
place since 1993. The new Agreement was entered into 
in response to calls for greater flexibility in light of the 
current economic crisis. It will cover all businesses, except 
for the banking sector which has refused to sign it. One 
of the major Italian unions (CGIL) has also refused to sign 
the Agreement, citing concerns that it will undermine 
workers’ rights. 

The new arrangements will change the duration of 
collective agreements. Currently the non-pay provisions of 
agreements are valid for four years and the pay provisions 

are valid for three years. Going forward both pay and 
non-pay provisions will be valid for three years. 

There will also be new arrangements governing how wage 
levels are set. Currently industry-wide agreements set out 
basic minimum rates and provide for general pay increases 
while company-level agreements provide for additional 
increases linked to company performance. The Government 
wants a greater role for company-level agreements. It has 
therefore been agreed that wage increases will be mainly 
linked to increases in labour productivity as per any rules 
set out in a company-level agreement. 

The index used for measuring inflation and thus 
calculating wage increases will also change. In future the 
parties will use the Eurostat index instead of the national 
consumer prices index. 

Italian industrial relations reform


