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Proximus fined record €66 million for abusive margin squeeze  
 
On 26 May 2009, the Belgian Competition Council imposed a fine of €66.3 million on mobile telephone 
operator Proximus for abusing its dominant position and excluding its rivals from the market for 
business customers. Mobile termination rates were at the heart of the Council's investigation, which 
found that Proximus adopted a "margin squeeze" strategy in 2004 and 2005. The probe was prompted 
by a complaint from rival operator BASE in 2005 and has resulted in the largest fine ever imposed by 
the Belgian regulator.  
 
Background to the case 
 
Proximus had offered extremely low rates to its business customers. These rates served to make competition 
impossible as they were below the costs that rival operators were required to pay Proximus for calls to 
Proximus customers.  Proximus, who dominated the business market, forced all other operators to operate at 
a loss on the majority of potential business customers.  As a result, its rivals - BASE, Mobistar and MVNOs 
(Mobile Virtual Network Operators) - were excluded from the business market. 
 
Procedural steps 
 
BASE submitted a complaint to the Belgian competition authorities in 2005 alleging that Proximus was 
engaging in a number of exclusionary practices, in particular on the market for business customers.  The 
complaint made by BASE was subject to a thorough investigation by the Competition Department, which 
performed an extensive search at Proximus’s offices in January 2006. 
 
On 23 April 2008, the Competition Department transmitted its final report to the Competition Board (the 
Belgian Competition Council). In this report it concluded that during 2004 and 2005 Proximus had abused its 
dominant position on the business market through a variety of different practices.  The Council then heard 
submissions from Proximus, the prosecutor, BASE and Mobistar as well as the regulator responsible for the 
telecommunications sector in Belgium, I.B.P.T. (Institut belge des services postaux et des 
telecommunications). 
 
Decision of the Belgian Competition Council (not yet publicly available) 
 
The Council found that Proximus had a dominant position on the mobile telecommunications market in 
Belgium between 2002 and 2005 and also an important market position on the specific market segment of 
business customers.  Proximus’ market share was substantially higher than the market shares of its main 
competitors and its position was further reinforced by additional factors including the possibility of it using the 
network of retail shops (“téléboutiques”) of its parent company, the Belgian incumbent fixed line operator 
Belgacom.  The link with Belgacom was considered a relevant factor in evaluating the existence of a 
dominant position. 
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Moreover, the Council held that Proximus had abused its dominant position on the business market. The 
Council found that Proximus precluded BASE and other competitors from operating in this market between 
2004 and 2005. In this regard, the Council analysed the commercial strategy for business customers and, 
more specifically, those with particular requirements, including large companies and public authorities. The 
Council found that the strategy adopted by Proximus was characterised by a so-called margin squeeze in 
2004 and 2005. This margin squeeze was considered to be an abuse of a dominant position. 
 
In particular, the Council compared the prices that were charged by Proximus for on-net communications 
(between two customers on its own network) and the termination rates (MTR) that competitors had to pay for 
terminating a call from their network on the network of Proximus. The MTR charges of Proximus were higher 
than the charges for its own on-net communications. Therefore, its competitors were unable to offer prices to 
their clients for communications to the Proximus network that were better or even similar to the prices that 
Proximus could offer to its own clients.  
 
The Council also analysed the market regulation to which all operators were subject. It found that the sector 
market regulation, which results from the European framework for liberalisation of the telecoms markets, had 
an impact on the interconnection and MTR that operators charged to each other.  Consequently, a fine of 
€66.3 million was imposed on Proximus. When calculating the fine, the Council took account of the nature of 
the infringement, the market share of Proximus, the economic impact of the infringement and the fact that it 
took place in a sector where liberalisation and more competition are a priority.  
 
Margin squeeze 
 
The decision was based on the fact that Proximus had operated an illegal margin squeeze.  A margin 
squeeze occurs where there is a negative or insufficient margin between on the one hand prices charged by 
a dominant company to end users and, on the other hand, the wholesale prices it charges to competitors for 
similar services.  There have been a number of cases before the European Commission, the European 
courts and several other national competition authorities, in particular in the UK telecommunications sector.  
A margin squeeze can harm competition and makes it difficult for new entrants in the market to offer 
competitive services at prices similar to those of the dominant company.  
 
Follow-on actions? 
 
Proximus has indicated its intention to appeal the fine to the Court of Appeal in Brussels, without  indicating 
on what grounds it would do so.   
 
The abuses for which Proximus has been fined lasted for several years and it seems likely that Proximus’ 
competitors will seek to claim damages for the harm caused by these abuses.  Indeed BASE, which claims 
that it had to withdraw from the business market a number of years ago as a direct result of Proximus’ 
conduct, has already announced that it will seek compensation.     
 
Equally, the Council’s decision may interest alternative landline operators, which have been (and continue to 
be) unable to offer competitive bundled Internet access/landline together with mobile telephony services to 
business customers.   
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EU 

Decisions 

1 Electrabel fined €20 million for completing merger without European Commission approval     

http://europa.eu/rapid/pressReleasesAction.do?reference=IP/09/895&format=HTML&aged=0&language=EN&guiLanguage=en
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Electricity producer and retailer Electrabel has been fined €20 million by the European Commission for 

acquiring control of another electricity company, Compagnie Nationale du Rhône (CNR), without the prior 

approval of the Commission.  Under the “standstill obligation” in the EU Merger Regulation, concentrations of 

a European dimension must be notified to the Commission prior to their implementation so that the 

Commission can determine whether competition in the EEA or any substantial part of it is likely to be 

significantly impeded.   

 

Electrabel notified the Commission of the acquisition of CNR in March 2008 and the Commission 

subsequently approved the transaction in April 2008.  However, following an investigation into the date on 

which Electrabel acquired control of CNR, the Commission decided that the de facto acquisition had taken 

place as far back as December 2003.  It was at that date that Electrabel acquired a shareholding of close to 

50% in CNR.  Due to the fragmentation of the remaining shareholdings, this meant that Electrabel enjoyed a 

stable majority at shareholder meetings and was the sole industrial shareholder of CNR.  Electrabel had also 

assumed the role in the management of CNR’s plants and the marketing of its products that EDF had 

relinquished as part of the commitments EDF made to secure the approval of a separate merger.   

 

Together, these elements justified the Commission’s decision that Electrabel was in breach of its duty under 

Article 4(1) of the EU Merger Regulation to notify the Commission of a concentration prior to its 

implementation.  In assessing the level of the fine, the Commission took into account the seriousness of the 

infringement and the importance of notification as part of the EU merger control system; the long duration of 

Electrabel’s infringement and the fact that Electrabel and its parent company GdF Suez are large companies 

with experience of EU merger control systems.  In mitigation, it was taken into account that the transaction 

did not result in any substantive competition concerns and that Electrabel did eventually notify the 

Commission.  If the transaction had had a negative effect on competition, the Commission stated that the fine 

would have been considerably higher.   

 

The fine imposed on Electrabel is the first decision under Article 14(2) the EU Merger Regulation which was 

introduced in 2004.  There were only two examples of the Commission making use of its fining powers under 

the previous legislation, and the fines imposed were relatively small.   The Commission’s decision in this case 

can be seen as reinforcing the importance of complying with the EU merger regime. 

           IP/09/895 – 10 June 2009 

Invitations to Comment 

2 BNPPIP/CAAM/Fund Channel   

Interested parties are invited to comment by 22 June 2009 on the proposed acquisition by BNP Paribas 

Investment Partners S.A. and Crédit Agricole Asset Management Partners Luxembourg S.A. (CAAM) of joint 
control of Fund Channel, previously owned exclusively by CAAM, by way of a purchase of shares. 

3 TUI Travel/Oscrivia/JV  

Interested parties are invited to comment by 22 June 2009 on the proposed acquisition by TUI Travel 

Holdings and Oscrivia Limited of joint control of Voyage Kiev and VKO Moscow by way of a purchase of 
shares. 

4 Celesio/pharmexx    

Interested parties are invited to comment by 21 June 2009 on the proposed acquisition by Celesio AG of 
pharmexx GmbH by way of a purchase of shares. 

5 Barclays/RBS/Hillary  

Interested parties are invited to comment by 21 June 2009 on the proposed acquisition by Barclays Bank plc 
and The Royal Bank of Scotland plc of joint control of Hillary S.à.r.l by way of a purchase of shares. 

6 Perdigão/Sadia  

Interested parties are invited to comment by 21 June 2009 on the proposed full merger between Perdigão 
S.A. and Sadia S.A.  

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2009:133:0018:0018:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2009:133:0015:0015:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2009:132:0018:0018:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2009:132:0017:0017:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2009:132:0016:0016:EN:PDF
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7 Pfizer/Wyeth  

Interested parties invited to comment by 21 June 2009 on the proposed acquisition by Pfizer Inc. of sole 
control of Wyeth by way of a purchase of shares. 

8 ArcelorMittal/Noble European Holdings  

Interested parties are invited to comment by 20 June 2009 on the proposed acquisition by ArcelorMittal of 
sole control of Noble European Holdings B.V. by way of a purchase of shares. 

9 BP/DuPont/JV  

Interested parties are invited to comment by 20 June 2009 on the proposed acquisition by BP plc and E.I du 

Pont Nemours and Company of joint control of Biobutanol LLC by way of a purchase of shares in a newly 
created company constituting a joint venture. 

UK 

Decisions 

10 OFT refers Live Nation/Ticketmaster merger to Competition Commission   

The Office of Fair Trading (OFT) has decided to refer the proposed merger between Live Nation Inc and 

Ticketmaster Entertainment Inc to the Competition Commission under the Enterprise Act 2002.  The two 

companies operate at different levels of the music industry in the UK, with Live Nation acting as a promoter 

and venue operator for live music events and Ticketmaster as a ticketing agent.  Ticketmaster has 

traditionally been Live Nation’s principal ticket agent, currently under a deal due to expire in December 2009.  

Prior to the proposed merger, Live Nation entered into an agreement with another ticketing agent, CTS 

Eventim (CTS), whereby CTS would begin providing ticketing services to Live Nation, in effect replacing 

Ticketmaster.   

 

The OFT has referred the proposed merger to the OFT on the basis that there is a realistic prospect of a 

substantial lessening of competition due to the risk that CTS - having been expected to provide a new 

competitive dynamic to the live music market – would in fact withdraw from the market.  Even if CTS were to 

remain in the market, there is a risk that its competitive strength could be significantly reduced without the 

benefit of its agreement with Live Nation.  The Competition Commission is expected to report on whether the 

proposed merger should be allowed to proceed by 24 November 2009. 

                                                                                                                                             67/09 – 10 June 2009 

 

11 OFT publishes decision in acquisition by Coca-Cola of a minority interest in Fresh Trading 

The Office of Fair Trading (OFT) has published the full text of its decision in the acquisition by The Coca-Cola 

Company of a minority interest in Fresh Trading Limited, which operates principally under the “Innocent” 

smoothie and “This Water” fruit juice brands.  As there was no concern arising from the very limited horizontal 

overlap between the two companies product ranges, its investigation focused on the possibility of a 

substantial lessening of competition arising from “conglomerate effects”.   

 

The OFT looked specifically at the possibility of the two companies foreclosing rival brands from the market 

by tying and bundling their respective products, as well as any potential anti-competitive effects arising from 

the size of the companies’ shared portfolio of products and their resultant market power.  It was found that 

several factors, including the presence of strong competitor brands, the differences between the two 

companies’ product lines and the lack of incentives to engage in tying or bundling of products would restrict 

their ability to foreclose competitors in that way.  Equally, a number of grounds, including the presence in the 

market of competitors with similarly large product ranges, led the OFT to find that there was unlikely to be a 

substantial lessening of competition due to the size of the companies’ product portfolio.   

                                                                                                                                             11 June 2009 

 

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2009:132:0015:0015:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2009:131:0024:0024:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2009:131:0023:0023:EN:PDF
http://www.oft.gov.uk/news/press/2009/67-09
http://www.oft.gov.uk/shared_oft/mergers_ea02/2009/Coca-cola.pdf
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EU 

12 Council adopts revised Roaming Regulation  

The Council of the European Union has adopted a new regulation to amend its 2007 Roaming Regulation, 

which restricts the prices that operators can charge for mobile telephone usage when a user travels outside 

their home Member State.  Under the revised Roaming Regulation, from 1 July 2009 the maximum price for 

voice roaming calls will be €0.43 per minute for outgoing calls and €0.19 for incoming calls, while a price cap 

of €0.11 will apply to the sending of an SMS message while abroad.  The revised Regulation also makes 

provision for the first time for price limits on date roaming charges, with a limit of €1 per megabyte 

downloaded to apply from 1 July 2009, decreasing to €0.9 and €0.5 in 2010 and 2011 respectively.  The 

revised Regulation is due to remain in force by 30 June 2012, with a Commission review of its operation 
expected by mid-2011. 

                                                                                                                                             IP/09/880 – 12 June 2009 

13 Commission consults on revised draft Recommendation on regulated access to next 
generation access networks  

The European Commission has published its revised draft Recommendation on regulated access to next 

generation access networks (NGA) which aims to develop a pan-European regulatory approach to remedies 

to be pursued where an operator has significant market power in a relevant wholesale NGA market.  The key 

principle of the Recommendation is that national regulatory authorities should provide access to the networks 

of dominant operators at the lowest possible level.  Interested parties are invited to comment on the draft 

Recommendation by 24 July 2009, with the Commission hoping to finalise the Recommendation by the end 
of the calendar year. 

IP/09/909 – 12 June 2009 

14 Commission consults on commitments offered by Rambus  

The European Commission has issued a consultation on the commitments offered by Rambus in connection 

with the Statement of Objections sent to Rambus in July 2007 detailing the Commission’s preliminary view 

that Rambus was abusing its dominant position contrary to Article 82 of the EC Treaty by charging 

unreasonable royalties for patents for technologies used in Dynamic Random Access Memory (DRAM) chips.   

The Commission indicated that Rambus had the ability to charge such royalties as a result of a “patent 

ambush”, whereby it failed to disclose relevant patents or patent applications which it later claimed formed 

part of the industry standard for DRAM chips.  The Statement of Objections stated that a suitable remedy 

would be for Rambus to charge a reasonably, non-discriminatory royalty rate.  While Rambus has not 

accepted the Commission’s preliminary findings, it has offered to grant a bundled five-year non-exclusive, 

non-transferable licence for the use of all its DRAM technology patents, as well as proposing maximum 
royalty rates to apply under the licences.   

MEMO/09/273 – 12 June 2009 

15 Commission issues statement on Microsoft Internet Explorer announcement  

The European Commission has issued a statement in response to Microsoft’s announcement of its plans to 

separate Internet Explorer from its forthcoming Windows 7 operating system in the EEA.  The Commission’s 

Statement of Objections in the pending antitrust case arising from Microsoft’s tying of the Internet Explorer 

web browser with Windows from 1996 onwards suggested that Microsoft should provide consumers with a 

genuine choice of browsers, particularly since over 95% of consumers acquire Windows pre-installed on a 

PC. 

 

The Commission states that, in respect of sales of Windows to computer manufacturers which represent the 

http://europa.eu/rapid/pressReleasesAction.do?reference=IP/09/880&format=HTML&aged=0&language=EN&guiLanguage=en
http://europa.eu/rapid/pressReleasesAction.do?reference=IP/09/909&format=HTML&aged=0&language=EN&guiLanguage=en
http://europa.eu/rapid/pressReleasesAction.do?reference=MEMO/09/273&format=HTML&aged=0&language=EN&guiLanguage=en
http://europa.eu/rapid/pressReleasesAction.do?reference=MEMO/09/272&type=HTML&aged=0&language=EN&guiLanguage=en
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substantial majority of sales, Microsoft’s proposal may represent a positive step.  PC manufacturers will be 

able to choose whether to install Internet Explorer - which would be provided free of charge by Microsoft - a 

rival browser or indeed multiple browsers.  If Microsoft’s conduct were held to be abusive, the proposal would 

be taken into account in determining the appropriate remedy to ensure genuine consumer choice.  The 

Commission would nevertheless bear in mind the long-standing nature of the conduct in question and the 

possibility of Microsoft negating the potential positive effect on competition by other measures. 

 

With regard to retail sales of Windows (which account for less that 5% of sales), the Commission was less 

positive.  Rather than follow the Commission’s suggestion that it equip retail versions of Windows with 

multiple browsers, Microsoft instead proposes to supply the operating system without any internet browser.  

The Commission stated that this would appear to provide consumers with less choice, not more. 

 

The Commission issued its Statement of Objections on 15 January 2009 and Microsoft submitted its 

response on 28 April 2009.  The Commission is currently considering the evidence before it and a decision is 

expected to be reached in the near future.  In 2007, the Court of First Instance upheld the Commission’s 

decision that Microsoft had abused its dominant position by among other things, tying its Windows Media 

player with the Windows operating system.  A fine of €487 million was imposed and the remedies ordered by 

the Commission included the requirement for Microsoft to supply a version of Windows without Windows 

Media Player. 

                                                                                                                                       MEMO/09/272 – 12 June 2009 
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16 Commission approves Swedish state guarantees for Volvo Cars  

The European Commission has authorised under the EC Treaty rules on State aid a Swedish plan to provide 
guarantees that will enable Volvo Personvagnar to access loans from the European Investment Bank.  The 
loans will help to finance the development of environmentally friendly cars.  The 90% of the guarantees that 
constitute State aid meet the requirements of the Commission’s Temporary Framework for State aid 
measures and are accordingly compatible with Article 87(3)(b) of the EC Treaty, which permits aid to remedy 
a serious disturbance in the economy of a Member State.  In particular, Volvo will pay an adequate 
remuneration for the guarantee and provide sufficient securities in the event of the guarantees being drawn. 

IP/09/879 – 5 June 2009 
 

17 Commission approves Member State temporary aid schemes 

The European Commission has announced its decision to approve under EC Treaty State aid rules a number 

of schemes under which Member States will provide assistance to business struggling as a result of the 

current economic situation.  Lithuania, Slovakia and Spain have been authorised to grant up to €500,000 of 

aid to individual companies encountering financial difficulty as a result of the economic crisis, while Finland, 

Romania and Slovakia have obtained approval for the provision of temporary subsidised guarantees for 

investment and working capital loans. Meanwhile, an amendment to the German aid scheme to allow more 

flexible risk-capital investments in small and medium-size enterprises in the early stages of development until 

2010 has also been approved.  In each case the commission was satisfied that the measures were compliant 

with the Commission’s Temporary Framework for State aid measures and therefore permissible under Article 

87(3)(b) of the EC Treaty.  The schemes will help to alleviate difficulties currently faced by businesses without 

giving rise to any undue distortions of competition, and are limited in time and scope. 

                                                                                                                                          IP/09/890 etc – 8 June 2009 
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UK 

18 Competition Commission consults on draft undertakings in respect of leased rolling stock  

The Competition Commission has published its draft undertakings to remedy an adverse effect on 

competition identified during its investigation into the leasing market for passenger train rolling stock.  The 

particular anti-competitive effect arose from the Codes of Practice applied by rolling stock companies, which 

included non-discrimination requirements that limited the incentives on train operators to negotiate with the 

rolling stock companies when entering into train leases.  The Competition Commission concluded that the 

removal of the non-discrimination provisions would provide greater incentives for train operators to negotiate, 

which might increase rivalry between rolling stock companies.  A number of rolling stock companies have 

now agreed the terms of draft undertakings to remove the offending provisions.  Interested parties are invited 

to comment on the draft undertakings by 24 June 2009. 

                                                                                                                                             9 June 2009 

19 OFT launches consultation on provisional findings of Isle of Wight ferries market study   

The Office of Fair Trading (OFT) has published for consultation the provisional findings of its market study 

into Isle of Wight ferry services.  The findings set out the OFT’s provisional decision that, although there are 

reasonable grounds for suspecting that certain features of the market - namely the barriers to entry and the 

fact that routes can only support one operator – prevent, distort or restrict competition, it does not intend to 

make a reference to the Competition Commission.   

 

The provisional findings state that, in exercising its discretion in this regard, the OFT has taken into account 

the fact that there is limited evidence of detriment to consumers and the apparent lack of a suitable or 

proportionate remedy.  Nevertheless, the OFT has recommended that the ferry companies provide an 

increased level of transparency about their performance to customers to assuage customer satisfaction 

concerns.  Interested third parties are invited provide their comments in respect of the provisional findings by 

12 August 2009.  

                                                                                                                                             70/09 – 12 June 2009 
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EU 

20 ArcelorMittal to appeal steel beam cartel decision  

ArcelorMittal Luxembourg has lodged an appeal against the decision by the Court of First Instance in March 

to uphold the European Commission’s decision the company (at the time known as ARBED) had operated a 

cartel in the market for steel beams.  ArcelorMittal Luxembourg was fined €10 million in 2006 after the 

Commission concluded that it, along with a number of a number of other steel companies and their trade 

association, had colluded to fix prices, share markets and exchange confidential information. 

 

It is understood that the appeal is based partly on an argument that the five-year limitation period for the 

Commission to bring enforcement action has expired.  It was for this reason that the CFI decided that the 

Commission’s decision that two subsidiaries of ArcelorMittal Luxembourg could not be held accountable for 

http://www.competition-commission.gov.uk/inquiries/ref2007/roscos/pdf/notice_proposal_undertakings.pdf
http://www.oft.gov.uk/news/press/2009/70--09
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their part in the cartel, which ended in 1990.  The company is also reported to be appealing on the grounds 

that some parts of the Commission’s decision were erroneously determined in connection with parts of the 

European Coal and Steel Treaty after its expiry in 2002.   

                                                                                   

UK 

21 Cartel damages claim to proceed in UK courts despite pending CFI proceedings 

The English High Court has ordered companies including ABB, Alstom and Areva to submit their defences to 

a claim by National Grid Electricity Transmission for £250 million in damages in respect of a cartel in the gas-

insulated switchgear market.  The court stated that the procedural steps of the damages claim should 

continue, despite the fact that the defendants are currently appealing to the Court of First Instance against 

the European Commission’s 2007 decision that they operated a cartel in the relevant market between 1988 

and 2004, which resulted in a fine of €750 million being imposed. 

 

The reasoning of the court was that, given the time that has already elapsed since the conduct complained 

of, the need for the damages claim to be ready for trial as soon as proceedings before the CFI (or, on any 

subsequent appeal, the European Court of Justice) are concluded outweighs the desire to avoid expenditure 

that might not be compensated for by a costs award.  Accordingly, the defendants are required to submit their 

defence by late June, followed by the claimant’s replies in late July.  The parties will meet during August or 

September to discuss the scope of disclosure and inspection pending the proceedings before the CFI/ECJ.  

The defendant’s argument that the claim should be stayed immediately was rejected. 

 

The court’s decision comes a matter of weeks after the Court of Appeal’s ruling that a putative damages 

claim by victims of a cartel in the animal vitamins market was time-barred.  Both of these decisions highlight 

the importance of limitation periods in respect of cartel damages, and serve as a reminder that cartel victims 

should give due consideration as early as possible to a potential damages claim even if the cartelist launches 

an appeal against the finding of a cartel. 

                                                                                                                                                                                12 June 2009 

 

 

 

If you require further information or advice on any of the items covered, then please contact either Diarmuid Ryan 

in London or Tom Pick in Brussels who are both partners in our EU Competition team. 
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