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EU, Competition & Trade
OFT to take a harder line on director disqualification

The Office of Fair Trading (OFT) has signalled its intention to make greater use of disqualification orders against directors of companies that have engaged in anti-competitive practices, which it believes will create added incentives for directors to ensure their companies comply with the competition rules.  The OFT has launched a consultation on its proposals.
Key points of the draft Guidance include:  

· a move away from the current focus on directors that were directly involved in a breach of competition law towards a case-by-case approach

· the possibility of disqualification where a director should have taken steps to prevent a breach but failed to do so, even though not directly implicated in the breach and even though unaware of the breach
· the possibility for the OFT to apply for disqualification in certain circumstances where there has been no (unappealable) infringement decision or no fine imposed against the company or where the company has received "Type C" leniency.
WHAT ARE DISQUALIFICATION ORDERS? 

The OFT can apply to the court for a disqualification order against an individual director.  The court is required to grant the order if: (i) a company of which that person is a director has committed a breach of Articles 81/82 EC Treaty or Chapter I/Chapter II Competition Act 1998 (i.e. the rules prohibiting anticompetitive agreements and abuse of dominance); and (ii) the court considers that the person’s conduct makes him unfit to be involved in the management of a company.

Disqualification orders can last for up to 15 years, during which time it is illegal for the individual, among other things, to act as director of a company or take part directly or indirectly in the formation or management of a company. 

THE OFT’S “FIVE-STEP” PROCESS 

The current OFT guidance on when it will seek disqualification orders follows a five-step process:

Step 1: The OFT will not seek a disqualification order unless the infringement has been condemned by a decision or judgment of the OFT or another relevant body
 that is not subject to appeal.
Step 2: The OFT will generally not seek a disqualification order unless a fine has been imposed in respect of the infringement.

Step 3: A disqualification order will generally not be sought if the company has obtained any degree of leniency from financial penalties (unless the director was removed from the scope of leniency owing to his role in the breach or for opposing the application for leniency).

Step 4: The greater the director's responsibility or involvement in the breach, the more likely that a disqualification order will be sought. The OFT is "likely" to apply for disqualification of a director involved in the breach and "quite likely" to apply against a director who "improperly failed to take corrective action"; the OFT "does not rule out" applying for disqualification of a director who failed to keep himself "sufficiently informed of the company's activities". 

Step 5: Are there any aggravating features (e.g. document destruction) or mitigating features (including remedial action such as compliance programme implementation) to be taken into account?
PROPOSAL FOR A MORE ASSERTIVE POLICY

Perhaps the most dramatic of the OFT’s proposals is the suggested amendment to Step 4.  The OFT believes that currently there is insufficient encouragement for directors to take positive steps to monitor their company’s compliance and actively uncover anticompetitive conduct.  The OFT also believes that the current approach favours directors of large companies who are less likely to be directly involved in day-to-day business activities (and so less likely to be directly involved in competition law infringements). 

To this end, the OFT proposes to look on a case-by-case basis at whether a director is unfit to undertake the role of director, taking into account the facts and evidence, rather than following the current protocol which expressly states that the OFT is more likely to pursue cases where the director was actually involved in the breach.  This would cover the situation where a director is not involved in a breach of competition law but failed to take the appropriate action to stop such a breach occurring when he could have done, including where the director did not know, but should have, that particular conduct amounted to an infringement of the competition rules.

The OFT is also suggesting that Step 1 should be widened to allow the OFT to seek disqualification in certain exceptional circumstances where there is no unappealable decision or judgment finding a breach of competition law.  This would cover the situation where, for example, an infringement decision is subject to appeal in relation to the level of fine (but not in relation to the finding of an infringement), where the company has been liquidated or where the breach has been established by a court in a private action (rather than by a regulatory infringement decision).
Similarly, it is proposed to change Step 2 to allow the OFT to seek an order where no fine has been imposed or the fine is the subject of an appeal (e.g. where the breach of competition law arises from small or minor agreements).

The OFT is also seeking to amend Step 3.  In contrast with the current position, the OFT will have the ability to apply for disqualification orders although the company has the benefit of some limited leniency against financial penalties (so called "Type C" leniency i.e. reduction of no more than 50%) .  The OFT will continue not to seek disqualification where the company or its directors have been granted immunity from civil and criminal liability, or where the company is granted "Type B" leniency in respect of the potential penalty imposed. 

WHAT CONCLUSIONS CAN WE DRAW?

If introduced as expected, the proposed new Guidance will clearly expand the OFT’s ability to seek disqualification against directors whose companies have engaged in anti-competitive conduct.  In particular, there will be greater scope to seek bans against directors that fail to stop breaches they should have known about, even if they did not actually engage in anti-competitive behaviour themselves.

If these proposals are implemented, it will put increased pressure on companies and their directors to ensure that they and their staff have a grasp of fundamental competition law issues, that they have effective compliance systems in place and that adherence by staff is regularly monitored.

Interested parties have until 20 November 2009 to submit their comments and influence the OFT’s decision.  The full list of consultation questions, as well as the proposed changes and the text of the revised guidance, is set out at http://www.oft.gov.uk/shared_oft/consultations/oft1111con.pdf.
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“The threat of director disqualification is seen as a serious one by both lawyers and companies, and many thought that a greater use of this sanction would improve deterrence”
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� 	Relevant bodies are the OFT and the sectoral regulators (Ofwat, Ofgem, Ofcom; ORR; CAA), the European Commission, the Competition Appeal Tribunal and the European Court.





