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WHAT IS THE CRC?

The Carbon Reduction Commitment (CRC) is a new mandatory emissions trading scheme that 
aims to improve energy efficiency and reduce the amount of carbon dioxide (CO2) emitted in the 
UK. The CRC will affect large organisations in both the public and private sector. Organisations 
that meet the qualification criteria (see below) will be obliged to participate in CRC. Participant 
organisations will have to monitor their emissions and purchase allowances, sold by Government, 
for each tonne of CO2 they emit (the price per tonne for the first phase of the scheme is currently 
anticipated to be in the region of £12 per tonne).

Unlike other emissions trading schemes, including the EU ETS, the CRC will target emissions at 
an organisation rather than a site or installation level basis. The more CO2 an organisation emits, 
the more allowances it has to purchase, and as such the scheme aims to act as an incentive for 
participants to reduce their emissions. 

The better an organisation performs in terms of reducing its emissions, the higher it will appear in 
an annual performance league table that the Government will publish, showing the comparative 
performance of all participants. The revenue raised from selling allowances is ‘recycled’ back to 
participants, and the league table position affects how much of the revenue each organisation receives. 

QUALIFICATION CRITERIA

Qualification for CRC is based on half hourly electricity consumption during the qualification 
period. For the introductory phase, this is the 2008 calendar year. 

An organisation qualifies as a full participant in CRC if, during the qualification period: 

(a) it had at least one half hourly meter (HHM) settled on the half hourly market, and

(b) its annual electricity consumption through all HHMs was at least 6,000 MWh.

Organisations that have at least one HHM settled on the half hourly market, but whose annual 
energy consumption is less than 6,000MWh (i.e. roughly spend less than £500,000 on electricity 
per annum) do not have to participate fully in CRC. However, these organisations will have to 
make an important information disclosure. 

The basic rule under CRC is that any electricity consumption counts as your responsibility if your 
organisation holds the contract with the electricity supplier for that electricity supply. Generally 
this will be the organisation responsible for paying the bill. In the case of landlords and tenants, 
energy use in leased buildings is the responsibility of the customer who has the contract with 
the energy supplier. This means that, as a rule of thumb, the recipient of the electricity bill will be 
responsible under CRC. 

Non-compliance with the legal obligations under CRC will be subject to strict financial penalties 
and there are also provisions for criminal penalties to be imposed on organisations and their 
directors/managers. 
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HOW CAN HAMMONDS HELP? 

Hammonds is about to roll out the following programme of information and events in order to 
assist you in the run up to evaluation and registration under CRC:

• Information mailings – containing details of the regime, and a timeline setting out both 
legislative milestones and the timing of Hammonds seminars and events with strategic partners 
(see below).

• Hammonds is partnering with technical consultants URS to run 4 combined free breakfast 
seminars (and private consultation/surgery events which can be pre-booked) in London,  
Leeds, Manchester and Birmingham. These will take place in November 2009 on the following 
dates 11 November (Leeds), 17 November (London), 24 November (Birmingham) and 25 
November (Manchester). To book a place on one of these morning seminars please click here. 
Be sure to book quickly as places are limited. 

FURTHER INFORMATION 

For further information please contact: 

Paul Bratt              
Partner: Safety, Health & Environment   
T: +44 (0)161 830 5043
E: paul.bratt@hammonds.com   

Adam Langridge              
Partner: Energy & Utilities  
T: +44 (0)207 655 1516
E: adam.langridge@hammonds.com    

DFT consultation: getting in gear for the 
proposed changes to domestic drivers’ hours
The Department of Transport (the DFT) has announced the commencement of a consultation 
in relation to domestic drivers’ hours regulations. The consultation will look at every aspect 
of the current regulations from the number of hours worked/driven, adherence to driving 
limits, monitoring and enforcement. A diverse range of organisations will feel the impact of the 
consultation across various business sectors.

During the course of 2007 new Drivers’ Hours Regulations came into force governing operators 
and drivers whose vehicles were subject to EU Regulations. The purpose of these Regulations 
is to ensure uniformity on the application and enforcement of drivers’ hours rules across the EU. 
However, there remains in the United Kingdom a significant section of the road transport industry 
governed by Domestic Hours Rules (the Rules), which have been in force for a number of years. 
The Rules have not been reviewed since the 1960’s and as such it was felt that they were out of 
step with modern working practices. 

CONSULTATION 

On the 21 July 2009 the DFT commenced a consultation on the Rules (the Consultation). The 
consultation period runs from 21 July 2009 to 13 October 2009 and is seeking views from all 
those involved in road transport. 

The purpose of the Consultation is to look at every aspect of the current Rules to include but not 
limited to: 

• scope and exemptions;

• maximum driving times;
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• maximum duty time;

• breaks;

• daily rests;

• weekly/fortnightly rests;

• record keeping requirement, and;

• enforcement, obligations and penalties.

The Consultation is intended to be comprehensive and it is possible that the process will be used 
to bring the Rules into line with those currently in place for EU regulated vehicles. 

As mentioned previously part of the consultation process will be concerned with looking at rest 
periods taken by drivers. It is envisaged that all aspects of drivers’ rest including daily, weekly/
fortnightly rest as well as breaks from driving during the day, will be reviewed. This could lead to 
a situation whereby rest periods for domestic drivers could mirror those of EU regulated drivers. 
As such domestic drivers’ could be required to take a minimum break of 45 minutes after no more 
than 4 and a half hours driving, for instance.

The Consultation provides details on the type of vehicles that will be included in the review. 
These will include: 

• Vans not exceeding 3.5 tonnes (in Great Britain (GB) but not in Northern Ireland (NI));

• Passenger Transport (operating on regular routes up to 50km);

• Tradesmen (e.g. building/construction);

• NHS & publicly owned medical vehicles;

• Refuse collection;

• Local authority services for the elderly and disabled;

• Milk;

• Utilities & road maintenance (e.g. gas/water);

• Breakdown;

• Agricultural, fishing and forestry;

• Charity work (where employed drivers are used); and 

• Special vehicles (e.g. vehicles that operate on natural gas, electric or are not capable of 
speeds over 40 km).

The number of drivers and operators that would be subject to any changes in the Rules would be 
considerable with the proposed amendments having a significant impact upon a large number of 
business sectors as can be seen from the areas identified above.

The main driving force behind the review is to ensure safety of other road users, pedestrians as 
well as drivers and operators of the vehicles subject to the Consultation. As such it is the authors’ 
view that a key element to the Consultation will be to ensure that drivers’ hours and rest periods 
are monitored closely and rigorously enforced. 

TACHOGRAPHS 

There exists the very real possibility of a move towards a similar system as already exists with 
regards vehicles subject to EU regulations whereby tachograph monitoring equipment is used to 
monitor drivers’ hours. This would require the formalising of a monitoring framework for Domestic 
Hours Rules. 

The obligations that are owed by operators and drivers who operate tachograph fitted vehicles 
can be onerous and as such if this were to be introduced for operators of vehicles covered by 
Domestic Hours Rules then similar processes would have to be applied accordingly. A more 
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formalised approach to the monitoring and subsequent enforcement for domestic drivers’ hours 
would lead to a situation whereby operators and drivers would require improvements in their 
systems to monitor these hours to ensure compliance and avoid a potential prosecution by VOSA 
who, it is assumed, would monitor and enforce the Rules.

Although the thinking behind the review is to ensure that operators and drivers drive safely by 
ensuring that excessive hours are not worked, if a situation were to occur whereby significant 
amendments are introduced this would mean another layer of regulation for an industry that 
already considers itself to be over regulated. 

It is important for all operators and indeed drivers who are subject to the Domestic Hours Rules 
to take the opportunity to reply to the Consultation to ensure that the DFT takes into account 
industry-wide views. A copy of the Consultation can be found on the DFT website: www.dft.gov.uk/
consultations. Drivers or operators who wish to submit responses to the Consultation, should contact: 

Andrew Sanderson               
Associate: Safety, Health & Environment   
T: +44 (0) 207 655 1060
E: andrew.sanderson@hammonds.com    

Rob Elvin              
National Head and Partner: Safety, Health & Environment      
T: +44 (0)161 830 5257
E: rob.elvin@hammonds.com

Extending the long arm of the law to 
renewable energy zones (REZs)
In June 2009 construction started on the first wind farm that will be partially situated in a 
renewable energy zone (REZ). A REZ is an area, which can be exploited for the production 
of energy from water or winds and roughly extends around Great Britain to 200 nautical miles 
from the baseline against which the limit of the territorial sea is measured. In line with this 
development three Orders were passed by Parliament, which have the effect of bringing activities 
in REZs under the ambit of UK legislation: 

• The Health and Safety at Work etc Act 1974 (Application Outside Great Britain) (Variation) 
Order 2009 (Application Outside GB Order);

• The Civil Jurisdiction (Application to Offshore Renewable Energy Installations etc.) Order 2009 
(Civil Jurisdiction Order); and 

• The Criminal Jurisdiction (Application to Offshore Renewable Energy Installations etc.) Order 
2009 (Criminal Jurisdiction Order) (together “Orders”).

The changes brought about by the Orders will affect those operating and dealing with offshore 
industries operating in REZs particularly those involved in and associated with the transmission, 
distribution and supply of electricity generated using water or winds. 

APPLICATION OUTSIDE GB ORDER

The Application Outside GB Order is made under the provisions of section 84 (3) the Health and 
Safety at Work etc Act 1974 (HSWA) and came into force on 05 August 2009. The Order, amends 
the Health and Safety at Work etc Act 1974 (Application Outside Great Britain) Order 2001 (2001 
Order) by inserting new articles 8A and 8B.

The Application Outside GB Order was produced in response to a realisation of health and safety 
concerns connected to risks posed to workers in relation to emerging technologies industries 
such as 3rd generation off- shore wind-farms. Although not part of the current amendments, 
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a new Health & Safety at Work etc Act (Application Outside Great Britain) Order is due to be 
published as early as next year. The new order will reportedly address the perceived risk of other 
technologies such as carbon capture and storage (CCS) facilities and natural gas gasification. 

The Application Outside GB Order means that, amongst other things, the Health and Safety 
Executive (HSE) can now apply some (but not yet all) of the health and safety regulations made 
under HSWA (Prescribed Provisions) to certain types of work activities involving:

• energy structures and related structures within a REZ; and

• offshore installations, which have been subject to a change of use. 

The provisions inserted by the Order will require companies developing or operating energy 
developments in a REZ to comply with the Prescribed Provisions. Energy developments within 
the territorial sea, are already subject to these requirements. The Order, however, extends these 
provisions to areas beyond the territorial sea including areas designated by order under Section 
1(7) of the Continental Shelf Act 1964.

CIVIL AND CRIMINAL JURISDICTION ORDERS

In order to bring future offshore renewable energy installations (REI) within REZs and within 
jurisdiction for the purpose of civil and criminal law in England, Wales and Scotland, Parliament 
has passed the Civil Jurisdiction Order and Criminal Jurisdiction Order respectively. These 
Orders were made on 08 July 2009 and laid before the UK and Scottish Parliaments on 15 July 
2009. They came into force in England and Wales on 05 August 2009 and will come into force as 
regards Scotland on 01 November 2009. 

Civil law now applies to activities on, under or above an REI (and relation to certain electric 
lines) in tidal waters and parts of the sea adjacent to Great Britain up to the seaward limits of the 
territorial sea and waters in the REZ. The Civil Jurisdiction Order does not apply all civil law in 
force in England, Wales and Scotland and excludes certain specific enactments from its scope. 

The Criminal Jurisdiction Order extends criminal jurisdiction of the police in relation to all criminal 
offences, which might have been committed on under or above an REI. It was already clear from 
the provisions of the Corporate Manslaughter and Corporate Homicide Act 2007 (CMCHA) that 
this piece of legislation would apply to any death occurring in the United Kingdom, within the 
seaward limits of the territorial sea adjacent to the United Kingdom, as well as deaths on UK-
registered ships or British-controlled aircraft. The Criminal Jurisdiction Order, however, extends 
the provisions of the CMCHA to deaths that occur in a REZ. Prosecutions cannot be brought 
without the permission of the DPP, although the DPP’s permission is not required in relation to 
any offence created by HSWA, which will still be regulated by the HSE.

WHAT NOW? 

From a health and safety perspective those operating or dealing with those businesses 
operating in REZs may want to consider the potential implications of the Orders in relation to the 
clarification of health and safety roles and responsibilities both during the construction, operation 
and maintenance activities and when reviewing their existing contractual relations in respect of 
these types operations. Furthermore new contractual documentation currently being considered 
or negotiated should factor in the changes made by the Orders.

If you require further information, please contact:

Rob Elvin
National Head and Partner: Safety, Health & Environment
T: +44 (0)161 830 5257
E: rob.elvin@hammonds.com

Chantal Cain
Associate: Safety, Health & Environment
T: +44 (0)207 655 1174 
E: chantal.cain@hammonds.com
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Court rules overcollection of WEEE  
is unlawful
In the recent case of R (REPIC) v Secretary of State (SoS) for Business Enterprise and 
Regulatory Reform (BERR) and the Environment Agency (EA) (2009), the High Court ruled 
that where compliance schemes for the collection of waste electronic and electrical equipment 
(WEEE) make plans collect more evidence notes than their allocation of WEEE, they may well 
face sanctions, including prosecution. The effect of over collection is that other compliance 
schemes may be unable to comply with their own obligations and therefore are forced to consider 
the purchase evidence notes at inflated prices.

BACKGROUND

The WEEE Regulations 2006 (the Regulations) require the prevention of waste in favour 
of recycling, re-use or other forms of recovery. Producers of WEEE must be members of 
compliance schemes, which are registered by the regulators for each relevant compliance period 
(initially the period 1 July 2007 to 31 December 2007, and subsequently any calendar year 
following this compliance period). Schedule 7 of the Regulations sets out details to be included 
in the approval application for a compliance scheme (and the requirements for its continued 
approval) and those to be included in its operational plan. Paragraph 4 of Part 4 requires that 
the operator of a proposed scheme...has viable plans to collect an amount of WEEE that is 
equivalent to the amount of WEEE for which it will be responsible under the Regulations.

FACTS 

REPIC, the operator of a non-profit making producer compliance scheme for WEEE, had brought 
proceedings for judicial review against the Government (through the SoS for BERR) under two 
heads: (1) that the Regulations incorrectly transposed the WEEE Directive; and (2) that the over 
collection of WEEE by compliance schemes was not permitted under the Regulations. It relied 
particularly on the interpretation of Paragraph 4 above.

REPIC made the complaint after two other producer compliance schemes - who were interested 
parties to the application (the “Interested Parties”) – had collected far more WEEE than was 
required to meet their obligations under the Regulations in the compliance period up to December 
2007. Neither of the Interested Parties disputed this fact. As a result, REPIC considered that 
it was unable to collect sufficient WEEE to comply with its own obligations and was forced to 
purchase evidence notes from the Interested Parties at what it termed “ransom prices” to be able 
to make appropriate declarations of compliance. REPIC argued that this over collection by other 
collection schemes was in breach of the Regulations. 

The Government in this case was in agreement with this interpretation but said that where 
producer compliance schemes had made a genuine attempt to estimate the amount of WEEE 
required, but had in fact marginally over or under-estimated this amount (“trading around the 
margins”), they should not be in breach of the Regulations. The Interested Parties went further in 
stating that, in their interpretation, plans for the over-collection of WEEE were not prohibited and 
as over-collection would be a breach of Paragraph 4 (and a criminal offence), clearer language to 
this effect must be given in the Regulations if this were the case.

JUDGEMENT 

The Court held that 

• The Regulations are entirely consistent with the underlying principles of the WEEE Directive. 
They are therefore lawful and all producers and compliance schemes must continue to comply 
with them. 

• The claim that plans for the over-collection of WEEE are not prohibited by the Regulations was 
dismissed. In the opinion of the judge (who concentrated on the word ‘equivalent’), compliance 
schemes are required by the Regulations to have “viable plans to collect [an amount of WEEE 
which is] no more and no less than is necessary to meet its obligations”. 
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• The trading of evidence notes between parties is permitted, but should only be used in 
situations where producers were trading around the margins and had difficulty in predicting the 
precise amount of WEEE that a scheme required.

Another key point to arise from the judgment (from the correspondence disclosed to the court) 
is that the Environment Agency (EA) and its Scottish equivalent, SEPA, are very unlikely to take 
enforcement action where schemes have under or over-collected in the compliance period to 
31 December 2007. However, they may take action against schemes, which intentionally over 
or under collected in the year to 31 December 2008 (and are increasingly likely to take action 
for subsequent compliance years). They may also refuse to register schemes for 2010 onwards 
whose plans do not provide for collection of equivalent amounts of WEEE in relation to their 
obligations.

In particular, the EA and SEPA wrote to 8 allegedly over-collecting schemes in July 2008 to warn 
them of the need to bring their collections into balance and that if they did not do so then this may 
make it more difficult for the schemes to convince the regulators that their subsequent applications 
for 2010 onwards would be compliant. The regulators have also written to 9 schemes that they 
believed were over-collecting as at January 2009 (as well as 4 under-collecting schemes) to 
require them to describe the actions they are taking to remedy the over/under collection. 

EFFECT? 

It is possible that the EA and SEPA are more likely to take enforcement action following this case 
because: 

(i)  the Court has confirmed that it considers plans that intentionally over collect are prohibited 
by the Regulations, which supports the regulators’ own interpretation; and

(ii)  they will want to be seen to be enforcing the Regulations properly and fairly going forward to 
avoid any risk of subsequent judicial review proceedings.

It is therefore important that producer compliance schemes review their plans to ensure that they 
do not provide for substantial intentional over or under collection and that the EA and/or SEPA is 
satisfied with those plans (particularly in light of the submission for approval from 2010 onwards). 

For further information please contact:

Paul Bratt              
Partner: Safety, Health & Environment   
E: paul.bratt@hammonds.com    
T: +44 (0)161 830 5043

Claire Gregory              
Associate: Safety, Health & Environment   
T: +44 (0)161 830 5079
E: claire.gregory@hammonds.com    

Mobile phones and driving policies – 
practical tips for staying on the right track
During the last 2 years there has been a great deal of discussion about the use of mobile 
phones by drivers of all types of vehicles. Discussions have not only centred around the use of 
mobile phones themselves but also use of hands free devices and whether these improve safety 
amongst drivers.

RECENT CASES 

There have been a number of recent high profile cases where serious injury or death has 
occurred either a direct or indirect result of the driver of a vehicle using his mobile phone 
immediately prior to an accident.
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In August 2006, a professional lorry driver was convicted of causing death by dangerous driving 
and jailed for a period of 4 years at Winchester Crown Court. The facts of the case were that the 
driver had become distracted by using his mobile phone through a hands free system. As a result 
of this loss of concentration the drivers’ 7.5 tonne vehicle collided with the back of a stationary car 
on the M3 causing the death of one person. The HGV driver was also banned from driving for a 
period of 7 years. 

In February 2009, Lynne-Marie Howden, a company director, was charged with causing death 
by dangerous driving after an accident where she collided with a vehicle travelling in the 
oncoming lane, killing the driver. Miss Howden was on her mobile phone, using a hands free 
device, immediately prior to the collision. Miss Howden said “I am a responsible, cautious driver, 
it is entirely legal to make and receive calls while driving, my car is effectively my office”. She 
was acquitted of causing death by dangerous driving but convicted of careless driving and was 
banned from driving for 12 months and received a £2,000 fine. 

OFFENCES 

Most offences of being caught driving whilst using a handheld mobile phone are dealt with by a 
£60 fixed penalty and 3 penalty points. If the case goes to court, drivers can be banned and fined 
a maximum of £1,000 for car drivers and £2,500 for drivers of goods vehicles, buses or coaches. 
Longer periods of disqualification and imprisonment are available to the Court in the more serious 
cases, such as the examples set out above.

The current legal requirements make it an offence to hold a mobile phone while making or 
receiving a call or performing any other interactive communication function, such as sending or 
receiving text messages.

Organisations can potentially face prosecution under the Health and Safety at Work etc. Act 
1974 and/or the offence of corporate manslaughter if an investigation determined that use of the 
mobile phone caused or significantly contributed to an accident and the organisation had failed 
to effectively manage the risk associated with mobile phone use whilst driving. As such, it is 
important that organisations have in place a suitable and robust driving policy, which addresses 
the use of mobile phones. 

ROSPA /DFT GUIDANCE 

The Royal Society for the Prevention of Accidents (RoSPA) concluded that operating a mobile 
phone whilst driving would adversely impact upon a driver’s:-

• General awareness and judgment;

• Ability to see and interpret road signs;

• Ability to maintain lane position and speed; and 

• Reaction time, particularly when braking.

RoSPA advocate that a driver using a mobile phone is four times more likely to be involved in an 
accident and notably that using a hands free device does not significantly reduce the risk.

If an incident occurs where the police believe the use of a mobile phone has been the cause or 
significant contributory factor, they are able to check mobile phone records to determine if the 
mobile was being used at the time. The use of a mobile phone would be considered to be an 
aggravating feature and could increase any penalties imposed. 

With regard to the employer/employee relationship and the use of mobile phones, the position is 
relatively straightforward. The Department for Transport (the DFT) considers employers would 
not be liable for any offences solely on the basis of the supply of a mobile phone or because 
they phoned an employee who was driving at the time (provided the phone was used with a 
hands free device). However, the employer would be liable if employees were required to use a 
handheld phone whilst driving. 
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MOBILE PHONE POLICIES – TIPS TO CONSIDER

As a starting point employers should consider including the following in their policies:

• It is important for the organisation to ensure that all their employees who drive in the course of 
employment are instructed and trained in relation to the company’s policy not to allow them to 
use their mobile phones whilst driving. The training should be recorded in training records.

• Employees should be trained to carry out effective route planning to ensure that regular breaks 
are taken during which time mobile phone messages can be checked and calls made. 

• Consult with employees with regard to the content of the policy.

• Review work practices to ensure that they do not pressurise or encourage employees to make 
or receive calls when driving. 

• Investigate road traffic accidents to establish if mobile phone use was a cause or significant 
contributory factor. Analyse the findings of reports, do they point to a trend that suggests the 
policy is not effective?

MONITORING COMPLIANCE

In order for an organisation to avoid a potential prosecution for corporate manslaughter as a 
result of a road traffic incident, it is essential that driving policies are devised, implemented and 
communicated to employees and are the subject of review and monitoring for effectiveness. 
Hammonds is experienced in developing driving policies. If you are interested in discussing 
driving policies or matters raised in this article, please contact: 

Gary Lewis              
Senior Associate: Safety, Health & Environment   
Email: gary.lewis @hammonds.com    
Direct tel: +44 (0)161 830 5373

Andrew Sanderson               
Associate: Safety, Health & Environment   
Email: andrew.sanderson@hammonds.com    
Direct tel: +44 (0) 207 655 1060.
 

HSE aims to reduce stress at work
The Health and Safety Executive (HSE) defines stress as “an adverse reaction people have to 
excessive pressure or other types of demands placed on them”. In an ever-more-demanding 
world, and particularly at a time of recession, stress is becoming a very serious issue for UK 
businesses. Not only is the regulation of stress climbing up the regulator’s agenda but with 
substantial compensation claims on the rise, this is an area of health and safety that employers 
can no longer afford to ignore. 

Stress is the second biggest cause of workplace absence and, in 2007/8 alone, 13,539,000 
working days were lost to stress. In Europe, a third of workers complain that they are affected by 
stress, and in the UK, 1 in 7 people admit being under high levels of stress at work.

In response to statistics such as this, the HSE earlier this year stepped up a campaign to help 
businesses reduce stress in the workplace, as well as to recognise the practices, structures 
and attitudes that may cause stress within their organisations. The HSE launched a new stress 
website in February 2009, which outlines the key causes of stress, such as over-demanding, or 
under-demanding workloads and lack of support at work, as well as identifying the main signs of 
stress. It also sent a letter to every chief executive and managing director of the largest firms in 
the country to highlight the issue of stress in the workplace, urging companies to do more to spot 
possible stress-related problems early before they adversely affect productivity and profits, and 
warning that the HSE will be ramping up regulation in this area. 



NEGLIGENCE AND THE HATTON GUIDELINES 

An employee may be able to claim against an employer under the tort of negligence if he can 
prove that:

• The employer owes him a duty of care. Due to the nature of employer-employee relationships, 
this is normally very easy to prove.

• Where the employee has suffered a reasonably foreseeable physical or psychiatric injury (as 
opposed to the signs of stress), that the employer has breached that duty of care. 

The standard, which an employer must reach, is that of a reasonable and prudent employer, 
taking positive thought for the safety of his workers, in light of what he knows or ought to know. 
Where there is developing knowledge, he must keep abreast of it and not be too slow to apply it.

• the employee has suffered a physical (this can include a heart attack brought on by workplace 
stress) or psychiatric injury; and 

• the injury was reasonably foreseeable.

A number of principles were laid down by the Court of Appeal in the case of Hatton v Sutherland 
(2002) including:

• that the employee can withstand the normal pressures of the job unless he knows of something 
specific about the job, the employee, or both which would make him consider the issue of 
psychiatric injury; and

• that an employer who offers a confidential advice service is unlikely to be found in breach of duty.

The House of Lords subsequently endorsed these principles Barber v Somerset County Council 
(2004), although the judges stressed that the Hatton guidelines were not set in stone. They 
should be applied carefully to the facts of each case. In particular, it was confirmed that once the 
employee raised stress as an issue, the situation must be kept under review so that the employer 
can take immediate action if necessary.

Between 2003 and 2007, the Hatton guidelines were applied in 11 stress-related cases in 
the Court of Appeal, however, more recently there has been a shift in emphasis in the test for 
reasonable foreseeability, breach and causation and some of the principles set down in Hatton 
have been diluted. Employers are now seen as being responsible for taking the initiative where 
employees report occupational stress.

LIABILITY ON EMPLOYER? THE DICKINS DAW AND PATERSON EFFECT 

Recently, the cases of Daw v Intel Corp (2007), Dickins v O2 (2008), Paterson v Surrey Police 
Authority (2008) have provided employers with some additional guidelines:

In Daw, the employee had drawn her employer’s attention to her stress in a series of memoranda. 
The Court of Appeal held that the “indications of impending harm to health were plain enough for 
the [employer] to realise that immediate action was required.” This was similar to the position in 
Dickins, where the claimant had made her employer aware over a period of many months that 
she was under ‘palpable stress’ and was ‘about to crack up’. The Court decided that this was 
quite strong enough evidence of the likelihood of the claimant’s impending illness. Once the 
employee makes clear to the manager that there is a chance of stress-related injury occurring, 
some responsibility for the claimant’s condition passes to the employer. Dickins had not been 
signed off with an illness by her GP, but this did not mean that she was not ill. The Court said that 
O2 should have sent the employee home while the case was investigated by occupational health. 

While many cases have confirmed that discussions with employers should be formal and noted, 
the case of Paterson said that informal discussions are sufficient to meet the employer’s duty 
provided that they come to the same outcome as a formal assessment would have done.

One of the largest changes to the employer’s liability was in relation to the point in Hatton 
concerning the availability of counselling services. The Court in Daw and Dickins said that the 
existence of counselling, or a referral by the employer to such a service, would not alleviate the 
employer’s liability. The judge in Dickins stated that “given the situation where the respondent 
was describing severe symptoms, alleging they were due to stress at work and was warning that 
she did not know how long she could carry on, I do not think that a mere suggestion that she 
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should seek counselling could be regarded as an adequate response”. In cases such as these, 
only management intervention would deal with the root problems that need to be addressed.

RISK ASSESSMENTS 

Regulation 3 of the Management of Health and Safety at Work Regulations 1999 (MHSWR) 
introduced a duty on the employer to carry out regular assessments of the risks to the health 
and safety of their employees, to note if risks arise and identify how they impact on those 
people affected. As a result, employers must be more proactive in their approach to managing 
stress. The HSE has produced a set of Management Standards (see below), which outline that 
companies must create a culture where stress is properly managed, combating the risks at 
source, rather than applying palliative measures after the event.

DAMAGES AND APPORTIONMENT 

In negligence claims, employers must be wary of breaching their duties for fear of large payouts. 
Damages in such claims are not limited and can include compensation for pain, suffering and loss 
of amenity, as well as past and future earnings. In Dickins, the employee received over £100,000 
and in Green v DB Group Services (UK) Limited (2006), damages totaled £800,000, mostly in 
respect of future loss of earnings. However, damages will only be assessed to the point that an 
employee would have developed a stress-related illness in any event, regardless of the employer’s 
breach of duty. In Daw, damages were reduced by a third, as there was a chance that the claimant 
would still have suffered from depression in the future even if her workload had been reduced.

The Court in Hatton had held that once evidence has shown that the defendant’s actions made 
a ‘material contribution’ to the claimant’s injury, the damages awarded to the claimant should be 
apportioned to reflect the impact of non-work-related stress. The Court in Dickins disagreed with 
this approach. The judge stated that where a defendant has made a ‘material contribution’ and 
“where the injury to which that has lead is indivisible [from any other tortious cause], it will be 
inappropriate simply to apportion the damages across the board.” The claimant would be entitled 
to recover all damages. If the claimant was psychiatrically vulnerable and was at risk of suffering 
a breakdown in the future in any case, the approach should be instead to reduce damages 
awarded for future loss of earnings.

PRACTICAL STEPS 

There are a number of practical steps that employers can take to help to prevent such claims:

• Carry out regular risk assessments to identify risks to your employees’ health and safety, 
consider any anonymous work-life balance questionnaire. 

• Evaluate the risks, record your findings and review the assessments at appropriate intervals. 

• Make sure that managers are properly trained to manage potential sources of work-related stress.

• Consider implementing a stress management policy so employers and managers are aware of 
what to do and how to report work-related stress issues.

• Take reasonable steps to minimise the risks and make sure that any problems are combated 
quickly and at source.

• Monitor any inherent risks and protective measures, and provide surveillance for any identified risks. 

If you require further information, please contact:
FOR FURTHER INFORMATION THE FOLLOWING RESOURCES ARE HELPFUL

The HSE has a dedicated website on stress in the workplace http://www.hse.gov.uk/stress.

HSE letter sent to employers http://www.hse.gov.uk/stress/tacklestress/letter.pdf

The HSE’s management standards and the government services website, DirectGov, provide more 
detailed assistance for employers and employees:  
http://www.hse.gov.uk/stress/standards/index.htm
http://www.direct.gov.uk/en/Employment/HealthAndSafetyAtWork/DG_10026604

The Chartered Institute of Personnel and Development have recently issued guidance on workplace 
stress: http://www.cipd.co.uk/subjects/health/stress/instrswrk.htm

http://www.hse.gov.uk/stress
http://www.hse.gov.uk/stress/tacklestress/letter.pd
http://www.hse.gov.uk/stress/standards/index.htm
http://www.direct.gov.uk/en/Employment/HealthAndSafetyAtWork/DG_10026604
http://www.cipd.co.uk/subjects/health/stress/instrswrk.htm
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Ensuring global travel risks are managed 
Following on the footstep’s of our article about sending your employee’s abroad. Trango, 
providers of safe travel management solutions have put together an article about how to mitigate 
the risks for employees who travel abroad: 

Corporate Manslaughter made it into the statute books with the passing of the Corporate 
Manslaughter and Corporate Homicide Act (CMCHA) on 6th April 2008 and following various high 
profile cases of management failings such as the Zeebrugge disaster and various rail crashes. 
The new law requires the Courts to look at the way senior management in a company managed 
and organised its activities in cases where a death has occurred. 

The legislation specifically concentrates on instances where there have been failures by senior 
management to provide a proper duty of care. Any business involved in a serious incident will 
come under particular scrutiny in terms of company processes relating to health & safety, training 
and supervision, as well as the standard of maintenance on equipment and buildings.

GLOBAL BUSINESS MEANS GLOBAL TRAVEL

Travel risks often fall down the list of the corporate agenda, however, the exposure can be huge. 
With a combination of increased legislation and British culture increasingly becoming more litigious, 
the matter of addressing business risk in even the smallest business is one that is set to become 
ever more important. As well as following good practice and minimising risks organisations can and 
should consider taking several steps to protect individual employees embarking on global travel. 
This can be divided into three distinct areas, which address the various stages of planning and 
execution that staff travelling internally or internationally should follow. 

BEFORE THE JOURNEY BEGINS…..

Prior to any journey being undertaken a documented process should be in place which guides 
the traveller through a ‘check list’ to ensure that travelling employees are aware of the planning 
they should complete. Within the checklist would be items such as good travel insurance, medical 
evacuation, a detailed country briefing covering medical requirements, cultural issues and any 
specific ‘meet and greet’ arrangements at the destination. 

Many trips require the use of International, internal and chartered airlines to reach remote 
locations or production sites. Whilst international airlines can quickly be checked out for their 
safety record, as can many internal airlines, greater scrutiny is required for the lesser known 
charter companies and helicopters, to see what risk rating they have been given by the Civil 
Aviation Authority of the particular country in question.

The final pre-journey check is the authorisation for the journey to take place; this involves the line 
manager ensuring that all checks have been completed. If the planning stage is approached with 
meticulous thought and at each stage a question is raised such as ‘what if’ then many potential 
problems can be alleviated. 
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WHILST TRAVELLING 

When things do go wrong, they usually go wrong very quickly which is when a 24/7/365 support 
service proves to be invaluable.

Problems for the traveller can manifest themselves in many ways, road traffic accidents, loss of 
passports or credit cards, security issues during the journey.

Good Intelligence/country briefs can help to prepare the traveller but things can go wrong that 
haven’t been predicted e.g. Coup d’ Etat or a Natural Disaster. It is at this stage that the planning 
and support available becomes critical. Organisations should be able to assist their employees 
and have answers to the following questions; “Who do I tell?”, ”How do I tell them?” and “What I 
must do to try and minimise the impact on the individual and their safety?”.

Furthermore the ability of your employees to inform someone of their situation, at whatever time 
of the day or night it happens to be, does provide great re-assurance to any traveller particularly 
when they are in a deteriorating situation and they need professional advice about next steps. 
Once again preparation and coordination are critical so that one phone call from the traveller acts 
as the ‘trip wire’, which will alert everyone to their predicament, and a response can be quickly 
organised. Organisations like Trango can offer this type of service. 

COMING HOME……. 

Travelling can be a great source of education but it does also have hidden dangers and these 
do not just disappear when the traveller steps off the aircraft and return to home soil. As has 
been demonstrated very recently pandemics can spread without warning and can catch the 
unwary traveller by surprise many weeks after their return. The tracking and retention of travellers 
journeys could be used to identify where a particular infection/disease was contracted by the 
traveller and in turn who else may have been exposed to the infection/disease if it is contagious.

Large, modern aircraft have made travel to the four corners of the earth achievable, usually 
within 24hrs. With that freedom comes a host of possible scenarios that can quickly overwhelm 
the unwary traveller. To ensure that your employees return safely and to mitigate risks to them 
the planning, preparation, response and support to travellers and their eventual repatriation 
are important and using the right expertise to support your organisation is the first major step in 
achieving successful risk mitigation.  

For more information about Trango’s capabilities and performance, please call Trango’s business 
development team.
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And finally …… new arrivals 
We have recently strengthened the Safety, Health and Environment (SHE) Group by recruiting 
two new team members, Andrew Sanderson an Associate based in the London Office and 
Stephanie Coates a Lawyer based in our Manchester office. 

ANDREW SANDERSON 
ASSOCIATE: SAFETY, HEALTH AND ENVIRONMENT
T: +44 (0)207 655 1060 
E: andrew.sanderson@hammonds.com

Andrews’ practice focuses on road transport regulatory matters as well as general health and 
safety law and practice. Andrew joined the firm from Weightmans LLP where he headed up 
the firm’s Regulatory Services Unit in London. Andrew acts for a variety of transport operators 
including coach, bus and goods vehicle operators of varying sizes from one-man bands through 
to multi-national organisations. Andrew also represents individuals and company’s who face 
prosecution in the Magistrates’ or Crown Courts for road traffic related offences.

Andrew’s experience includes:

• Representing a driver of a large supermarket chain who was prosecuted for causing death by 
dangerous driving whilst using a company vehicle. The case was heard in the Crown Court. 
The Driver was found not guilty.

• Advising an international haulage operator on the applicability of the EU Drivers’ Hours 
Regulations on a specific aspect of their operation;

• Advising and representing a group of national coach operators on the awarding of commercial 
contracts to Section 19 Community Operators;

• Representing a multi-national fleet distribution company who was summoned to a Public 
Inquiry before the Traffic Commissioner. The action was successfully defended and the 
company retained their Operators Licence;

• Advice and representation provided to a major London bus operator in relation to proceedings 
in the Coroners Court. Liaising with HSE preventing prosecution of the company;

• Representation of a company Director in the Magistrates’ Court in relation to a drink drive 
prosecution. The Court found the Director not guilty of the charges.

• Representing a logistics operator in the Transport Appeal Tribunal. The appeal was successful 
and the company’s Operators Licence was reinstated.

Andrew is a Solicitor-Advocate with rights of audience in all Higher Courts, both Criminal and 
Civil and provides clients with a seamless service from initial instruction through to representation 
as the substantive hearing. Andrew is also a Member of the Honourable Society of Gray’s Inn, 
the Solicitors’ Association of Higher Court Advocates, the Chartered Institute of Logistics and 
Transport (UK), the Association of Road Transport Lawyers and the Association of Regulatory 
and Disciplinary Lawyers.

Andrew also has experience in both contentious and non-contentious regulatory matters, including:

• Providing advice and representation in relation to investigations that are carried out by VOSA 
and the Police;

• Advice and representation in relation to investigations and prosecutions by the Health & Safety 
Executive;

• Providing company’s with an audit of their transport systems;

• Advocacy in all Courts and Tribunals including the Magistrates and Crown Courts, High Court, 
Court of Appeal as well as all Tribunals.



STEPHANIE COATES 
LAWYER: SAFETY, HEALTH AND ENVIRONMENT
T: +44 (0)161 830 5038 
E: stephanie.coates@hammonds.com

Stephanie was previously at Pannone LLP specialising in fraud and professional regulation. Prior 
to that she was a Criminal Duty Solicitor in Nottingham. Stephanie is a Higher Court Advocate 
and an Accredited Police Station Representative. Stephanie’s work has included:

• Representing a Partner of a large law firm before the Solicitors Disciplinary Tribunal in respect 
of allegations of breaches of the Code of Conduct arising out of the coal miner’s compensation 
claims and the charging of success / referral fees.

• Representing a Solicitor charged with allegations of money laundering under POCA.

• Advising Solicitors in relation to whether or not disclosures should be made to SOCA under the 
POCA provisions.

• Advising solicitors and negotiating with the Legal Complaints Service on their behalf to resolve 
disputes with clients.

• Advising a Finance Director and representing him at PACE interview in relation to allegations of 
false accounting, money laundering and diversion fraud.

• Advising in relation to pre charge Restraint and Restraint Orders, successfully challenging 
the use of pre charge Restraint Orders, regularly negotiating with the Asset Forfeiture Unit for 
variation and discharge of Restraint Orders.

• Representing a Chairman in relation to an investigation by the Serious Fraud Office into 
allegations of share ramping on the Alternative Investment Market.

• Representing the owner of a website in relation to the largest prosecution by the Federation 
Against Copyright Theft for breach of copyright.
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