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 March 1982:  

 
 Tax 

me rate with effect from 29 September. 

ne exemption: Quarterly instalments of corporation tax bear interest at only 1.5%. 

 

Repayment Supplement 
Interest on all overpaid tax is now payable at the same rate. 

The formula is Bank base rate minus 1% but with an overriding minimum of 0.5% which applies at the 

present time. 

 
 
Official Rate of Interest: From 1 March 2009 4.75%

 

CURRENT RATES   

Retail price index: September 2009 

e: September 200  

Indexation factor from

to April 1998  1.047 

to September 2009 1.71 

 

Interest on Overdue
Interest on all unpaid tax is now charged at the sa

The formula is Bank base rate plus 2.5% which gives a present rate of 3%. 

There is o
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Dividends and NIC 

95 is a bit 

 to National 

n, but in 

ion strategy 

red shares in a company 

connected with their employer. In principle (although it did not apply at the time) the receipt of 

pany then 

could 

in 

 provides that dividends are taxable as distributions under Schedule 

F (which gives them a tax credit) and this takes priority over a charge under any other 

e dividends 

 not enough 

e dividends 

(because dividend treatment took priority for income tax 

purposes) there was no similar provision in the NIC legislation to preclude treatment of the 

ed that the 

s – and therefore subject to both employee 

and employer Class I NIC contributions. 

l Insurance 

hey cannot 

 NIC”.  

ers in the 

company and not in a capacity as directors. Dividends are therefore not earnings for the 

purposes of NIC”. This is the current guidance published by HMRC so it is a surprise that they 

should be seeking to argue the opposite before the courts.  

This decision is obviously extremely serious and there will be a lot more about this in due 

course.  

The recent case of P A Holdings Limited and Another v HMRC [2009] UK FTT

alarming. Basically what is suggested here is that dividends can be chargeable

Insurance Contributions. This obviously deserves a good deal of careful consideratio

the meantime I would briefly explain that the company entered into a remunerat

whereby, through the medium of an employee trust, employees acqui

these shares by the employees would represent taxable earnings. OK so far.  

However, the figures were very small. The important point was that the com

declared a dividend which was of course much larger. Even though the dividend 

reasonably be said to have derived from the employment, there is a statutory override 

Section 20 TA 1988 which

provision (e.g., as earnings). This meant that the tax liability of the employees on th

was effectively limited to 25%.  

Although the arrangements were obviously made with tax saving in mind, that was

to prevent the application of Section 20 to tax the dividends only as distributions.  

However, HMRC were not finished with the argument. They said that although th

could not be taxed as earnings 

dividends of earnings and that NIC could apply. The Tribunal agreed and decid

dividends were both distributions and emolument

This is an interesting approach by HMRC because paragraph 2115 of their Nationa

Manual says “dividends are derived from a shareholding and not employment. T

therefore be classed as earnings and do not attract

And again at paragraph 12012 HMRC say “Directors receive dividends as sharehold
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Tax Collections 

found very interesting 

indeed – not to say, extraordinary. The expected receipts for 2009/10 are as follows: 

 £ 
 134 

98 
 64 

ration Tax 34 
27 

9 
8 

sa Ioquitur springs to mind. 

e Government will draw from all this. Of course, let’s argue about 

Residence: Grace v HMRC 

 his claim to 

I came across the following figures produced by HMRC recently which I 

Billion 
Income Tax

IC N
VAT
Corpo
Fuel 
Alcohol 
Tobacco 
Stamp Duties 5 
Capital Gains Tax 2 
Inheritance Tax 2 

 
The phrase res ip

I wonder what conclusions th

inheritance tax. 

The Court of Appeal yesterday issued their judgment in the case of Mr Grace and

have become not resident in the UK.  

The details are set out in the Tax Bulletin from last November but very briefly, Mr G

pilot domiciled in South Africa but had been living in the UK for some tim

race was a 

e. He had come to the 

donian. In 

me in Cape 

ear Gatwick 

 had been no distinct break and he 

remained resident here. Mr Grace said that in August 1997 he left the country to live outside 

ntre of his 

life to South Africa and he had kept his visits to the UK to a minimum. In the following three 

years he spent 41, 71 and 70 days in the UK, ignoring days of arrival and departure. The 

Special Commissioner decided that he was not resident in the UK.  

However, on appeal, the High Court decided that he was resident after all. The Judge said that 

his presence in the UK to perform duties under a permanent contract of employment was not 

UK in 1986 to qualify as a commercial pilot and was then employed by British Cale

1997 his marriage was dissolved and he returned to South Africa, setting up ho

Town while continuing his employment with the airline. He retained his house n

Airport which he used in order to rest before or after carrying out his flying duties.  

HMRC argued that he had not really left the UK. There

the UK permanently and thereafter was not resident in the UK. He had moved the ce

http://www.ssd.com/publications/detail.aspx?pub=4101
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ry purpose. 

 was raised, 

is decision. 

ld not have 

de in 

South Africa, he could not have had one in the UK. She misdirected herself regarding the 

, 

K residence 

sioner so it 

ssioner on that 

mmissioner had misdirected herself 

regarding the significance of Mr Grace’s presence in this country.  

H

ployment as 

shows his residence. It may well be a strong pointer in that 

 this country 

lf concludes 

d to the Tax Tribunal 

for reconsideration in the light of the areas where the Court of Appeal considered the Special 

al to decide 

ated factors 

m with this country, and those factors connecting him with South Africa. 

We must continue to wait and see. I wonder whether the Special Commissioner will decide 

that she had got it all wrong and say that Mr Grace should be resident after all – or whether 

she will say that she was not wrong but had merely expressed herself poorly in her earlier 

judgment. 

casual or transitory; his presence simply could not be described as a tempora

However, this was not a conclusive point and although the issue of distinct break

the Judge did not feel it profitable to deal with the point and it was not a basis for h

The only error of law made by the Special Commissioner was that she shou

concluded that because Mr Grace had a permanent dwelling and a settled place of abo

nature and quality of Mr Grace’s presence in the UK. 

The Court of Appeal have now reviewed the whole matter – but unfortunately, at the moment

the position is not concluded. The Court of Appeal did not feel that a finding of U

was the only possible conclusion based on the facts found by the Special Commis

would not be right for them to pre-empt the decision of the Special Commi

issue. Nevertheless they did think that the Special Co

owever, it is interesting to note that the Court of Appeal said that: 

“It would be wrong to treat the appellant’s presence for the purposes of his em

a factor which necessarily 

direction but…I do not think it would be right to regard Mr Grace’s residence in

in order to perform the duties of his employment as a trump card which of itse

the issue in favour of residence.” 

The decision of the Court of Appeal was that the case should be remitte

Commissioner was misdirected. They did not consider it was for the Court of Appe

how the balance stood as between Mr Grace’s presence in the UK and other rel

connecting hi
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Privilege 

ourt [2009] 

e, the court 

held that legal professional privilege applies only to lawyers and not to accountants even when 

ountants for 

sted by the 

s protected 

accountant rather than a lawyer. This is not a 

 the Money 

n given by 

e denied privilege would prevent a level playing field. 

However, this was not a good enough reason to overturn the long established Court of Appeal 

s 

cuments in their possession 

relating to a client’s tax affairs are able to be called for by HMRC if in the tax officer’s 

 taxpayer’s 

 given by a 

 litigation and it may well be that privilege will extend to accountants 

n appeal is 

Statutory Interpretation  

ing relevant 

discounted securities. The taxpayer lost. The details do not really matter – but the decision 

contains one element which may be of wider application.  

The whole basis of the scheme was that securities were issued on terms which might have 

caused them to be redeemed at a deep gain. The taxpayer could have issued a notice 

requiring them to be redeemed at a deep gain or this could have occurred on the final 

The recent decision in Prudential v Special Commissioners the Administrative C

EWHC 2494, will be read with interest by the accountancy profession. In essenc

the subject matter was tax advice. 

HMRC had issued a notice under Section 20 TMA 1970 to the taxpayer’s acc

documents relating to a scheme to avoid tax. Provision of the documents was resi

accountants on the grounds that it represented legal advice about tax law and it wa

by privilege even though it was provided by an 

novel proposition; for example, the legal privilege in respect of disclosures under

Laundering Regulations applies equally to accountants. 

It was acknowledged that advice on tax matters is legal advice which is ofte

accountants and that for them to b

authority that it was not the legal advice itself which was privileged but the fact that it wa

given by a member of the legal profession. 

This places accountants in a difficult position because all the do

reasonable opinion they contain, or might contain, information relevant to the

liability to tax. Documents which might exist pursuant to the same advice being

member of the legal profession would have the protection of legal privilege.  

This case did not deal with

in connection with advice and documents related to tax litigation. In any event, a

almost certain to be urged and supported by the accountancy bodies. 

The recent case of Astall v HMRC concerned a tax avoidance scheme involv
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y were real 

the amount 

ould be an amount involving a deep gain, or might be an amount 

 deep gain 

ourt should 

les for the 

to consider 

might cause a deep gain to arise had a reality beyond the 

as any real 

Accordingly, although there was a genuine possibility that redemption at a deep gain might 

n should be 

sn’t. If there 

curring was 

s not 

 what it means. It was always acknowledged 

that redemption as a deep gain was unlikely – how unlikely does it have to be before it can no 

ind that this 

cannot be 

milar 

retation would be to the 

taxpayer’s advantage. We could for example consider the settlements legislation and in 

rading and 

matically on 

 capable of 

The relevant words are “if there are any circumstances in which the property…will or may 

become” payable to the settlor or his or her spouse or applicable for their benefit. These words 

are interpreted strictly and unless the settlor and his or her spouse are totally excluded from 

any benefit, however unlikely or remote (apart from a small number of statutory exceptions) 

redemption date many years later. Both these eventualities were unlikely but the

and possible. The relevant words in Schedule 13(3) Finance Act 1996 are that 

payable on redemption is or w

which would involve a deep gain.  

HMRC wished to disregard the fact that the securities might be redeemed at a

because that would have given the taxpayers an advantage. They argued that the c

not simply look at the terms of the security; they should apply the normal ru

interpretation of legislation. The Court of Appeal agreed, saying that they had 

whether the agreed terms which 

printed page. In other words, the question to be asked was whether there w

possibility of redemption at a deep gain. 

occur, it was unlikely and the court considered that the clear words of the legislatio

interpreted in this context. 

Personally I find this a bit difficult. Either there was a real possibility or there wa

was (and that seems to be clear – the likelihood of the relevant circumstances oc

found to be 15%) then the issue is not “real possibility” but likelihood. This test doe

appear in the statute and it is impossible to say

longer be said that it “might” occur? I do not want to get carried away but to f

complex legislation is subject to one or more unspecified conditions, which 

articulated with any precision, does not seem quite right. 

However, if this is the correct way to interpret the legislation, one might hope that a si

approach would be taken in other circumstances when such interp

particular the definition of a settlor interested trust in Section 624 Income Tax (T

Other Income) Act 2005. Under the settlements legislation, the settlor is taxed auto

the whole of the income of a settlement if the settlor or his or her spouse is

obtaining any benefit whatsoever from the trust – no matter how unlikely.  
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 clear rules of statutory 

r in Astall should not apply equally here. 

 by the Tax 

 & Spencer 

e European 

& Spencer. 

ion by the Tax Tribunal in the case of Philips where the Tribunal 

EC law – all 

And on top of all that, the ECJ has ruled that it has been unlawful for HMRC to charge Stamp 

ax (SDRT) at 1.5% on the issue of shares into EU clearance systems. It’s all 

RC denied 

ere not UK 

iscrimination and loss relief was available – but the 

subsidiaries had to exhaust their domestic opportunities for relief first to avoid the possibility of 

border loss 

efit 

UK – but it has 

certainly outraged the European Commissioners who have issued statement IP/09/1461 which 

that because these conditions render the UK legislation incompatible with EU law they 

ears.  

HSBC 

A similar story applies in respect of SDRT. HSBC sought to acquire a French company and 

offered shares as consideration. The consideration shares were to be listed on the Paris Stock 

Exchange and were issued into the clearance service associated with the Paris Stock 

the settlor will be taxed on all the income. I wonder why the

interpretation which were made so clea

Corporation Tax and SDRT: Europe 

October has been an interesting month on this subject. There has been a decision

Tribunal on the quantification of losses for group relief in the interminable Marks

appeal. Quite separately, the European Commission has referred the UK to th

Court of Justice (ECJ) for improper implementation of the ECJ ruling in Marks 

There has also been a decis

allowed loss relief on the grounds that HMRC’s denial of the relief was contrary to 

without any reference to the ECJ. 

Duty Reserve T

go in Europe. 

Marks & Spencer 

It may be remembered that the key issue in the Marks & Spencer case was that HM

group relief for the losses of the European subsidiaries on the basis that they w

resident. The ECJ said that was unlawful d

double relief. In response to this decision, HMRC imposed conditions on cross-

relief which in practice made it impossible or virtually impossible for the taxpayer to ben

from such relief in accordance with the judgment.  

It was odd that this cynical approach did not create more outrage in the 

says 

are referring the UK to the ECJ for the improper implementation of their ruling.  

This is extremely welcome and it is of course what everybody has been saying for y
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nsferred or 

U Directive 

pany – but 

ing effectively a tax in anticipation 

The ECJ said that the charge was invalid and that the HMRC interpretation deprived the 

l continue to 

DRT on transfers into non-EU clearance systems. They have also said that 

ging the rules so that the charge can be imposed within the EU later. Shades 

of Marks & Spencer.  

In yet another European case (Philips Electronics UK Limited v HMRC TC176), the question of 

s whether a 

ber. 

sted in a 50/50 joint venture. The 

er to a UK 

s only 50% 

y also said 

rtium relief if 

Philips complained that these restrictions were a breach of the EC Treaty, being contrary to 

nt here was 

e 

with the Treaty and that relief should be allowed – without even referring the matter to the 

ECJ.  

There will be lots of companies now reviewing their tax position for earlier years and putting in 

claims for group or consortium relief in the knowledge that they will be able to make a claim 

without necessarily having to go to the European Court. 

Exchange. SDRT is normally imposed at a rate of 0.5% but where securities are tra

issued into a provider of clearance services, there is a charge of 1.5%. E

69/335/EEC prohibited the imposition of SDRT on the issue of securities by a com

HMRC charged it anyway. They regarded the charge as be

of future share transfers which was not permitted by the EU Directive. 

Directive of any meaning. 

Naturally HMRC will not be charging SDRT on such transactions any more, but wil

charge the 1.5% S

they will be chan

Philips Electronics 

group or consortium relief within Europe was again considered. The issue here wa

UK branch of a Dutch company could relieve its losses against another group mem

The taxpayer was a UK company in a group which had inve

UK branch of the joint venture company had losses which it wished to surrend

subsidiary. This was not group relief because the company with the branch wa

owned by the company, but consortium relief should have applied. 

HMRC said that for consortium relief, the direct investor needs to be UK resident before the 

losses of the branch can be surrendered to members of the investing group. The

that losses of UK branches cannot be surrendered by way of group relief or conso

they could be relieved abroad. 

the freedom of establishment. We have seen all this before but the important poi

that the Tribunal decided that the restrictions in the UK domestic legislation were incompatibl
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Sideways Loss Relief 

event tax generated losses from being offset against 

aim for that 

mstances in 

erships and 

e a general 

er 2009 is 

directly or indirectly from 

 loss relief. 

As far as I can see the terms of these provisions are broadly similar to the anti-avoidance 

provisions with which we are familiar and use similar concepts and definitions for their 
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Draft legislation has been published to pr

other income or capital gains for the same year.  

In general, a person who makes a loss in a trade, profession or vocation may cl

loss to be offset against their other income for the year. There are various circu

which such relief is denied (losses from non-commercial trades, some film partn

some leasing transactions, for example) but it seems that we are now going to hav

anti-avoidance rule. The draft legislation which will be effective from 21 Octob

designed to prevent sideways loss relief if the loss arises 

arrangements which have as one of their main purposes the obtaining of such

There will be no restriction on the ability for such losses to be carried forward. 

purpose. 
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