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CURRENT RATES December 2009 

Indexation 

Retail price index: November 2009 216.6 

Inflation rate: November 2009 0.3% 

 

Indexation factor from March 1982:  

to April 1998 1.047 

to November 2009 (not available) 

 
 
Interest on Overdue Tax 
Interest on all unpaid tax is now charged at the same rate with effect from 29 September. 

The formula is Bank base rate plus 2.5% which gives a present rate of 3%. 

There is one exemption: Quarterly instalments of corporation tax bear interest at only 1.5%. 

 
 
Repayment Supplement 
Interest on all overpaid tax is now payable at the same rate. 

The formula is Bank base rate minus 1% but with an overriding minimum of 0.5% which applies at the 

present time. 

 
 
Official Rate of Interest: From 1 March 2009 4.75% 
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Capital Gains Tax: Rebasing 

Time is running short for those who are contemplating a rebasing election because many such 

elections will need to be made by 31 January 2010.  

Before 6 April 2008 gains made by non resident trusts and by non resident companies could not 

be attributed to (and taxed on) UK residents who were not domiciled in this country. Foreign 

domiciled individuals were exempt from those provisions. On 6 April 2008 the exemption was 

removed and foreign domiciliaries can now be taxed on such gains (but subject to remittance 

basis). However, it is possible for trustees to make a rebasing election so that all gains accrued on 

trust assets (and on assets held by any underlying company owned by the trust) up to 5 April 2008 

will continue to be exempt from tax. The election has to be made by 31 January following the tax 

year in which a beneficiary has received a capital payment. With regard to the wide definition of a 

capital payment, it can be very difficult to identify whether a benefit has been received, but there 

seems to be no downside in making the election anyway as a precautionary measure. I have not 

been able to identify (nor am I aware of anybody who has identified) any disadvantage on making 

the election – providing of course the assets were not standing at a loss. 

Whilst the rebasing election obviously has no effect on UK domiciled beneficiaries, you can never 

be sure that a beneficiary might become non domiciled – or a new beneficiary might appear or be 

appointed who is not UK domiciled.  

It is important to note that the election is irrevocable and applies to all assets in the trust and 

underlying companies. The election only applies to trustees and not to assets held by individuals 

or by directly owned offshore companies. 

The election has to be made on a special form RBE1, but no significant details need to be 

disclosed about the trust or the settlor beneficiaries. 

Trusts 

I have been reading the recent case of Sutton v England [2009] EWHC 3270 which relates to an 

application by trustees to the High Court for extra powers under a settlement established in 1940. 

The trustees sought an order under Section 57 Trustee Act 1925 for powers of partition and 

appropriation so that they could deal with the trust fund in a way to avoid charges to UK and US 

tax. Section 57 allows the court to confer upon the trustees such powers as the court thinks fit to 

facilitate the management or administration of the trust property.  
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The issues were appropriately complicated and although the trustees did not get all they wanted, 

they did get an order enabling them to deal with the tax problems. 

It is interesting to reflect on the difference in approach of the courts from that of HMRC. HMRC 

seem to regard trusts as instruments of the Forces of Darkness which have to be subject to 

swingeing tax charges. A trust is a Faustian pact and confiscation of the trust assets by HMRC is 

the only reasonable outcome unless you want to be condemned to damnation for all eternity. (Fair 

enough, if you put it like that.) 

By contrast, the courts seem to be straining to assist trustees in preserving the trust fund against 

the ravages of taxation. One only has to think of the Hastings-Bass series of cases in which the 

courts have consistently rectified appointments by trustees to protect the trust from unexpected 

and unintended charges to tax. There is also the recent case of Ridgwell where the court 

specifically approved a variation to the trust to ensure that on the death of the principal beneficiary 

a substantial charge to tax did not arise. Now we have the case of Sutton v England where the 

court allowed the trustees to assume additional powers, enabling the trust fund to be preserved by 

allowing the trustees to take action to eliminate (or at least reduce) charges to tax which would 

otherwise arise. 

Reasonable Excuse 

The recent cases of Research and Development Partnership Limited v HMRC TC271 and Huntley 

Solutions Limited v HMRC TC272 provide an interesting contrast in the meaning of reasonable 

excuse. Both cases were heard by the same Tribunal on the same day and both concerned the 

imposition of a penalty for failure to comply with HMRC notices requiring production of documents 

and information. Both taxpayers relied on the same accountant to deal with the provision of the 

information. The accountant was overwhelmed with work and had failed to provide the relevant 

information.  

The taxpayers claimed that the fault was that of the accountant on whom they had relied to satisfy 

the HMRC notices and the default of the accountant represented a reasonable excuse as far as 

the taxpayer was concerned.  

The Tribunal agreed that reliance on a third party is capable of being a reasonable excuse – but 

whether it does so depends upon the particular tasks involved. In the case of Research and 

Development Limited the taxpayer was required to produce a detailed explanation of its research  
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and development tax relief claim with reference to the legislation. The relevant legislation was not 

straightforward or easily understood by those not generally acquainted with tax law and it was 

reasonable for the taxpayer to rely on the accountants to provide the information. This represented 

a reasonable excise and the penalty should not have been imposed. 

In the case of Huntley Solutions Limited the arguments and the reasoning were identical. However, 

in this case the Tribunal found that the information and documents required from the taxpayer 

were straightforward and easily understood and it was not reasonable for them to rely on the 

accountants to provide this information when they could have complied with the notices 

themselves. Accordingly, they did not have a reasonable excuse and the penalties remained 

chargeable. 

It is interesting to compare these cases with the decision in Adams TC48 earlier this year in which 

the Tribunal said that the taxpayer was not guilty of negligent conduct as he was fully entitled to 

rely on his professional advisers (who had made a mistake). The Tribunal concluded that once it 

was clear that Mr Adams had relied on advice from his advisers, any allegation of negligence 

against him personally should have been withdrawn. What amounts to a reasonable excuse and 

what amounts to negligence are of course entirely different things, but this more sympathetic 

approach to the difficulties faced by taxpayers is clearly to be welcomed. 

Inheritance Tax 

The Pre-Budget Report included a highly technical change to inheritance tax on trusts which 

included a reversionary right to income. Such a reversionary right represents an asset for 

inheritance tax purposes and enables a gift to a trust to be made with only a very small transfer of 

value. However, the change in the inheritance tax regime for trusts introduced in 2006 meant that 

no charge to tax would arise on the occasion when the reversionary interest falls into possession. 

There is now to be a new charge to inheritance tax when a reversionary interest comes to an end 

and is replaced by an actual interest by the settlor or his/her spouse. That transfer will be a 

chargeable transfer equal to the value of the reversionary interest, chargeable at the lifetime rates. 

This only applies to reversionary interests arising after 9 December 2009, and it remains to be 

seen whether this change achieves what seems to be the desired effect.  
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Partnerships 

The recent case of Phillips v HMRC TC276 did not break any new ground but was concerned with 

whether a partnership existed between two architects. HMRC contended there was a partnership; 

the taxpayer said there was not, and obviously there was clear relevance to this question as far as 

their tax liabilities were concerned. 

My reason for mentioning this case is simply that it contains a lengthy discussion about whether a 

partnership existed, the tests which needed to be satisfied and the implications of each. Nothing 

particularly earth shattering but an interesting source of reference should this point arise in the 

future.  

Enterprise Investment Scheme: Partnerships 

HMRC have published a technical note regarding the application of the Enterprise Investment 

Scheme (EIS) and how it relates to partnerships. HMRC now consider that Section 183 Income 

Tax Act 2007 disqualifies a company’s shares from EIS relief where the relevant trade is carried on 

by the company in partnership, or by an LLP of which the company is a member. This is because 

one of the conditions for the relief is that the qualifying trade, the preparatory work or the research 

and development may not be carried on by a person other than the issuing company or a 90% 

subsidiary during the three year period following the issue of the shares. Where the relevant trade 

is carried on by the company in partnership, HMRC say this test cannot be satisfied.  

This new view clearly causes difficulty for those who have already received an EIS1 authorisation; 

HMRC confirm that they will not apply this new interpretation in those circumstances and the 

investors will not be affected. 

Where shares have already been issued but an EIS1 form has not yet been received, HMRC will 

authorise its issue only where they have given an advance assurance in accordance with their 

Venture Capital Manual.  

In cases where the shares have not yet been issued, even where an advance assurance has been 

received, the new interpretation will apply and an EIS relief will be denied.  
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Capital Gains Tax: Currency Gains 

HMRC have published a welcome practice statement relating to the capital gains tax treatment of 

foreign currency bank accounts. This is a complete nightmare.  

A foreign currency bank account is a chargeable asset for capital gains tax purposes. This means 

that any transaction on that account represents the disposal of the currency at the exchange rate 

prevailing on that day. That may give rise to a gain or a loss. If the transaction is to acquire a 

chargeable asset, another gain or loss will need to be calculated when it is disposed of. All these 

gains have to be taken into account in determining whether of not it is worthwhile for somebody to 

pay the £30,000 non-dom charge.  

HMRC have announced that they will adopt a simplified approach whereby the calculations can be 

made with an average exchange rate over a period of time up to 6 April 2008. This simplified 

approach is entirely optional and individuals can still calculate their acquisition costs and dispose 

values by using the actual exchange rates which were in force at the time.  

HMRC acknowledge that it can be a formidable task to compute gains or losses on withdrawals 

from a foreign currency bank account, and they therefore propose a practice whereby debits and 

credits are aggregated on a monthly basis and the calculations are undertaken using the average 

rate of exchange for the month.  

Bank Payroll Tax 

The announcement in the Pre-Budget Report regarding the bank payroll tax continues to cause 

disquiet – not least because of the uncertainty which it creates. For example it only applies to 

bonuses to relevant banking employees, that is to say employees whose duties are wholly or 

mainly concerned with “relevant regulated activities or otherwise consist of the lending of money”. 

This looks like fund managers are excluded (new examples keep popping up), and as this 

uncertainty may well continue beyond the time when the bonuses need to be paid, the banks will 

not know the extent of their exposure in time. I do not think anybody is going to be particularly 

concerned about this – other than those who have old fashioned views about the rule of law. 

HMRC have published a list of FAQs to assist in the understanding of the new rules – or how the 

rules are expected to operate when they are enacted. Some of the answers are helpful, but 

regrettably rather too many of them say that it all depends on the facts, or depends on the contract 

or on the precise legal analysis … or something. 
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Offshore Bank Accounts 

HMRC have published a note about offshore bank accounts. It starts by saying: 

There are many wholly legitimate reasons for opening an offshore bank account. UK 

residents may have overseas business or personal interest or family ties or they may 

simply be attracted by the products offered by an overseas financial institution. It would be 

wrong to assume that all such relationships are tax motivated or that there is any tax loss 

arising. 

This admirably balanced statement may be contrasted with the rest of the note which sets out 

penalties for a harsh notification regime for foreign bank accounts which are opened in certain (as 

yet unspecified) jurisdictions. 

Failure to notify HMRC of the opening of such a foreign bank account will involve serious penalties 

– and if you fail to disclose the income from the account as well (which I guess is pretty likely if you 

have chosen not to disclose its existence to HMRC) the penalties can rack up to 200%. 

 

 

Peter Vaines 

Squire, Sanders & Dempsey 

24 December 2009 
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