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Online advertising: legal ruling on 

trade marks as keywords 

This week, Europe’s highest court handed down its judgment in the Google Adwords 

cases.  The judgment concerns whether the reservation and use in Google’s Adwords 

system of keywords identical to registered trade marks amounts to trade mark 

infringement.   

Background 

Google’s Adwords system allows anyone (for example, a brand owner) to reserve 

keywords.  When one of those keywords is entered into Google’s search engine the 

brand owner’s URL and a short commercial message will appear as a sponsored link 

on the upper part or right hand side of the results screen.   

The controversial aspect of this, and the reason why these cases have ended up in 

Europe’s highest court, is that Google allows businesses to reserve as keywords 

registered trade marks owned by others without getting their consent.  For example, 

Marks & Spencer reserved (although no longer has) ‘Interflora’ as a keyword.  This 

meant that M&S’ URL and a brief message about its sales of flowers appeared as a 

sponsored link when ‘Interflora’ was typed into Google.  The result is that businesses 

are reserving their competitor’s trade marks as keywords as a way of competing, by 

getting their products in front of their competitors’ potential customers.   

Three brand owners in France objected to this practise and sued Google alleging that 

offering their registered trade marks as keywords and displaying adverts in response 

to these keywords amounted to trade mark infringement.  The Court of Justice of the 

European Union (CJEU) was asked to rule on whether this was trade mark 

infringement under European law.   

The ruling 

The CJEU held that offering registered trade marks as keywords and displaying 

adverts in response to the keywords was not trade mark infringement by Google.  

There was no actual use of the keywords by Google itself which could amount to trade 

mark infringement.  Google was simply creating the online environment in which 

advertisers could operate.  
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In relation to the liability of businesses buying keywords, the CJEU held that using 

keywords would be trade mark infringement by a business if the sponsored link 

triggered by the keyword did not make it clear who the business was.  For example, 

the commercial message in the sponsored link might suggest some economic 

connection between the business and the brand owner of the keyword or be vague on 

this issue such that an Internet user would be confused about the identity of the 

business behind the sponsored link.  Only in these circumstances would use of the 

keyword amount to trade mark infringement and here the brand owner would be able 

to prevent further use of the keyword.  If the sponsored link was clear about the 

identity of the business behind it and left no room for confusion on this issue amongst 

Internet users, then there would be no trade mark infringement by the business and 

the brand owner could not object to the continued use of the keyword.  

Implications for brand owners 

The effect of this decision is limited as even if your competitor has bought a keyword 

which may be your trade mark, if that competitor’s link clearly does not associate itself 

with you, then there is no action that you can take under trade mark law.   
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