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Delaware Adopts New Arbitration Rules 
for Significant Business Disputes 
  

In a widely applauded move by the Delaware Court of 
Chancery, the court adopted new arbitration rules 
providing a new alternative for resolving significant 
business disputes outside of the normal litigation 
process (Delaware Court of Chancery, "Order Adopting 
Court of Chancery Rules 96, 97 and 98" (Jan. 5, 2010)). 
The new rules establish a voluntary arbitration process 
intended to provide potential litigants a faster and more 
cost effective means of resolving complex business 
disputes without formal litigation, while providing a 
finality that is not available through private mediation. 
Moreover, unlike other arbitration mechanisms, the new 
rules afford access to the Delaware Court of Chancery’s 
deep experience and expertise in dealing with complex 
business issues. Delaware companies and those dealing 
with them should consider the benefits afforded by the 
new voluntary arbitration rules as an alternative means 
of resolving business disputes in circumstances where 
they are available.  

Eligibility 

Participation in the court’s arbitration process is 
completely voluntary, and there is no requirement that 
the parties have a pending action before the Court of 
Chancery in order to be eligible for arbitration. The 
eligibility requirements under the new rules include the 
following: (1) the parties must have consented to 
arbitration by the Court of Chancery; (2) at least one 
party must be a business entity; (3) at least one party 
must be organized under Delaware law or have its 
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principal place of business in Delaware; (4) no party can 
be a consumer; and (5) in the case of disputes involving 
solely a claim for monetary damages, the amount in 
controversy must be at least US$1 million. 

Speedy Resolution 

Perhaps one of the greatest advantages offered by the 
new arbitration program is the expeditious review and 
resolution of disputes. The rules specify that a 
preliminary conference must be held within 10 days of 
the petition being filed to address procedural matters 
and to schedule a hearing. A hearing is required to be 
scheduled within 90 days of filing the petition (unless 
otherwise agreed to by the parties).  

Court of Chancery Arbitrator  

The Delaware Court of Chancery is internationally 
recognized and respected for its expertise and 
experience in handling complex commercial disputes. 
Under the new arbitration rules, the parties will have 
access to this expertise, as the arbitrator hearing the 
case will be a permanent member of the Court of 
Chancery. Accordingly, access to the Delaware Court of 
Chancery’s members should make the arbitration 
program an attractive alternative to private arbitration.  

Procedural Flexibility  

The new rules provide potential litigants with maximum 
procedural flexibility by permitting the parties to tailor 
the procedures and scope of the arbitration to fit the 
needs of the parties. Although the rules provide basic 
guidance on the prehearing "exchange of information," 
the parties are expected to negotiate and agree on the 
scope of prehearing discovery and other procedural 
matters. As a general matter, the new rules provide 
certain procedures, but the parties are permitted (with 
the consent of the arbitrator) to use as many or as few 
of these procedures as agreed upon by the parties. 
Some of these issues can and should be established 
before the parties elect arbitration. 

Confidentiality  

Like almost all private forms of voluntary arbitration 
(but unlike lawsuits filed in the Court of Chancery), 
arbitration proceedings carried out under the auspices 
of the court’s arbitration rules will be entirely 
confidential. While most actions brought in the Court of 
Chancery are subject to the "open courts" provision of 
the Delaware constitution, only parties or their 
representatives may attend the arbitration hearing, and 
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all supporting documents filed in connection with an 
arbitration proceeding will remain confidential.  

While confidentiality is often highly prized, some parties 
may not favor the confidentiality accorded to arbitration 
proceedings depending on the circumstances of the 
dispute. For example, in a dispute between a financial 
sponsor (e.g., private equity firm, hedge fund or similar 
entity) and a target company in the context of an M&A 
transaction, the target company may believe the 
potential damage to the reputation of the buyer that 
fails to close a transaction may provide for greater 
certainty of closing. Conversely, a financial sponsor 
might find the confidentiality restrictions to be very 
useful in protecting its reputation in the marketplace. It 
should be noted that the Delaware Supreme Court has 
not yet adopted rules relating to the confidentiality of 
appeals. 

Cost Effectiveness 

The costs associated with the court’s arbitration 
program provide a competitive alternative to litigation 
and most private arbitration. The Court of Chancery 
charges a flat fee of US$12,000, which covers all 
proceedings up to, and including, a one-day final 
hearing. If the final arbitration hearing cannot be 
completed in one day, the parties will be charged 
US$6,000 for each additional day. 

Accessing the Court of Chancery’s Arbitration 
Program 

After a dispute arises and assuming the parties agree, 
potential litigants may file a joint petition with the Court 
of Chancery requesting the court’s arbitration services. 
However, if arbitration is the preferred mode of dispute 
resolution, the parties should consider placing specific 
contractual language into their agreements stipulating 
that disputes will be resolved pursuant to the Delaware 
Court of Chancery’s arbitration program (as is often 
done for AAA arbitration clauses).  

If you have any questions regarding the Delaware Court 
of Chancery’s new arbitration rules or their application 
to your business activities, please contact your principal 
Squire Sanders lawyer or one of the lawyers listed in 
this alert. 

The contents of this update are not intended to serve as legal advice related to individual situations or as legal opinions 
concerning such situations. Counsel should be consulted for legal planning and advice.  
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