
For non-problematic real estate assets linked to property development, 
a generic provision of 7% will apply, to safeguard against any future 
deterioration, since it represents a higher risk than the rest of the 
lending portfolio. This provision will be charged against results and will 
total an estimated €10 billion. 

The deadline for these provisions is 31 December 2012.

It is worth highlighting that the aforementioned Royal Decree Law only 
applies to financial institutions and not to real estate companies, which 
could place the former at a disadvantage since the same kind of real 
estate asset might be booked under different values depending on 
whether it is recognised by a bank or by a real estate company.

Furthermore, real estate companies could be affected if, as some 
economists forecast, this financial reform leads banks to begin selling 
their real estate assets, triggering a steady increase in the supply of 
properties and, as a result, a proportionate decline in the price of real 
estate.

Eva Sánchez

New impetus to facilitate the running of capital companies 

On 17 March, Royal Decree Law 9/2012, of 16 March, regarding the 
simplification of information and documentation relating to the mergers 
and splits of capital companies was published in the Spanish Official 
Gazette in order to incorporate the rules contained in the European 
Parliament and Council Directive 2009/109/EC, of 16 September 2009 
(hereinafter the Royal Decree Law) into Spanish legislation. 

Consequently, the number of documents that have to be made available 
to the partners in certain cases of mergers and splits is thus simplified. 
It likewise enables the publication through the company’s website 
prior to the merger agreement being performed as an alternative to the 
merger and splits projects being filed with the Companies Register. This 
therefore makes the implementation of this type of corporate operations 
more flexible, without the protection of the creditors and workers of 
the company is not affected. It also envisages the use of electronic 
communication to the partners if they agree to do so.

In keeping with making the running of corporations more flexible and 
the need for cost saving, the Royal Decree Law has included the legal 
status of the website (which is mandatory for listed companies) and 
electronic communication between the partners and the company in 
Chapter II of the Capital Companies Act. This regulates the creation, 
modification transfer and suppression of the site, along with the duties 
of the directors relating to the information included within the website 
and the consequences referring to interruption included within the 
website and the consequences referring to access being interrupted. 
It is therefore established that directors are required to maintain what 
is inserted in the website during the legally-required term and they 
shall be jointly and severally liable between themselves and with the 
company towards partners, creditors, workers and third parties of the 
damages caused by temporary interruption of access to the site, expect 
when due to a case of unforeseeable circumstances or force majeure.  
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Reform	of	the	Financial	Sector	and	the	Real	Estate	market	–	related	
aspects

On the 3rd of February, the Spanish Cabinet approved a Royal Decree 
Law to reform the financial system, aimed at strengthening the 
country’s banking sector and boosting its credibility both at home and 
abroad.

One of the most salient measures included is the obligation for banks 
to launch a process of real estate asset restructuring, by boosting their 
provisions by a total of €50 billion. 

For provision purposes, the Royal Decree Law distinguishes between:

• Problematic real estate assets 

• Non-problematic real estate assets

Problematic real estate assets are subdivided as follows:

(i) Land, where provisions must total 80% of the total value 
(previously 31%);

(ii) Ongoing developments, where provisions must be 65% of the 
total value (previously 27%); and lastly

(iii) Completed developments and homes, where the provision 
requirement is now 35% of total value (previously 25%).

The provisions on problematic real estate assets may be implemented 
in two ways:

(i) A specific provision charged to results, totalling close to €25 
billion 

(ii) A capital buffer charged to non-distributed profit, capital 
increases or the conversion of hybrids (preference shares, 
convertible bonds, subordinated debt, etc.), in an estimated 
amount of around €15 billion.
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On the other hand, with regard to creditors challenging mergers and 
splits, the Royal Decree Law expands the possibilities of action of the 
creditors in the cases that mergers and splits (despite it being expressly 
prohibited by Law) are conducted without the necessary sureties 
being provided for the challenger. In those cases, and provided that the 
creditor had made its challenge in due time and form, it may apply to 
the Companies Register to put on record the exercising of this right by 
means of a note in the margin to the relevant entry, allowing it to lodge 
an action with the Commercial Court against the acquiring company or 
against the new company, requesting the guaranteeing of the payment 
of the outstanding amount, within the six months following the date of 
that marginal note. 

Finally and in relation with the right of separation of the partners in 
the case of a cross-border merger and in the case of the address of 
the registered office being transferred abroad, for reasons of legal 
certainty, the reference contained in Act 3/2009, of 3 April, regarding 
structural modifications of mercantile companies, to the now appealed 
system of the Limited Liability Companies Act 2/1995, of 23 March has 
been eliminated. The right of separation of the partners recognised in 
this Royal Decree is the one established in the current Heading IX of the 
Capital Companies Act, which regulates the exercising of that right in 
the case of statutory legal grounds for separation.

Sandra Paoletti

VAT	in	dation	in	payment	and	the	reform	of	the	Bankruptcy	Act

Following the latest reform of the Bankruptcy Act, the Spanish Tax 
Authorities have established a mechanism to ensure the collection 
of the applicable VAT in the acquisition of property from companies 
declared bankrupt.

Until 1 January 2012, Article 84 of the VAT Act 37/1992, when regulating 
the reversal cases of the taxpayer liable for this tax, no reference is 
made to companies declared bankrupt and the cases of their goods 
being acquired. However, this situation has changed since 1 January 
2012. 

The new wording of the aforementioned Article 84 establishes among 
other cases that the entrepreneurs or professionals for whom taxable 
operations are performed shall be taxpayers liable for this tax when 
property is handed over by companies declared bankrupt and not the 
latter as had been the case until 1 January. 

In other words, since 1 January 2012, the reversal of the taxpayer has 
been included in the case of the handing over of property carried out by 
companies declared bankrupt, with the taxpayer liable for the tax is the 
party receiving the property and not the party handing it over.  

Thus, the Tax Authorities is seeking to assure collection of the VAT on 
transfers of property by companies in bankruptcy as they are not able to 
apply the VAT collected to settle credits against the bankruptcy estate. 

In the case of dation in payment between real estate companies and 
financial institutions, the financial institution shall be considered as 
the taxpayer and shall be liable for settling the VAT, as the financial 
institution receives the property from the real estate company 
declared bankrupt in order to settle the financial liabilities that may be 
outstanding. 

In addition and in relation to the tax rate applicable to the 
aforementioned handing over of property, this may range between 18% 
or 4%, according to the rate for the property in question. We should also 
take into account that the possible subsequent sale by the financial 
institution of the aforementioned property may be deemed a second 
building sale, which is exempt from VAT, and the institution may waive 
the exemption if the purchaser meets the conditions established in the 
VAT Act.  

We will have to observe whether this amendment to the way VAT 
taxpayers are treated in the handing over of property by companies 
declared bankrupt dilutes in the future the widespread practice of 
dation in payment as a procedure to cancel liabilities.

Javier Berreteaga

Urgent	measures	to	protect	mortgage	borrowers	without	resources

Royal Decree Law 6/2012, of 9 March, regarding urgent measures 
to protect mortgage borrowers without resources (“RDL”) came 
into force on 11 March 2012. Its purpose is to establish measures 
aimed at restructuring the mortgage debt of those borrowers who 
find it extremely difficult to make their repayments, along with the 
mechanisms to relax foreclosure proceedings.

The aforementioned RDL seeks to provide solutions for the situation 
in which many families find themselves and where, as the result of 
being unemployed or having no income from economic activities due 
to the economic slowdown that Spain has been suffering for some time 
now, they are no longer able to meet their obligations arising from the 
mortgage loans or credits granted to purchase their property.

The majority of the approved measures are applicable to those people 
who are on the so-called exclusion threshold, in other words, the 
people who are in a professional and financial situation that prevent 
them from meeting their mortgage obligations and basic living costs. 
These circumstances are established in Article 3 of the RDL (mainly 
that all the members of the family unit have no income from work or 
economic activities, that the mortgage payment must be over 60% 
of the net income of all members of the household and that they lack 
any other assets or sufficient property rights to cover the debt. The 
economic situation of any possible guarantors or co-debtors, where 
applicable, should likewise be taken into account).

The protection model envisaged by the RDL is based around the 
preparation of a Code of Good Practices to which the credit institutions 
and other entities that, professionally, grant mortgage loans or credits 
may, voluntarily adhere. Up to today, numerous financial entities have 
announced that they have signed up to the aforementioned code. 
However, the first official list of the entities in question will be published 
in the Spanish Official Gazette and on the website of the General 
Secretariat of the Treasury and Financial Policy during the first ten days 
of April.

The application of the Code of Good Practices is extended to the 
mortgages used as surety for loans or credits granted to purchase 
household property, whose purchase price did not exceed the 
values established in the RDL. Three phases have been envisaged 
that contemplate measures prior to the foreclosure proceedings, 
complementary measures and measures to replace the foreclosure 
proceedings.
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The first type of measures enables people that are within the exclusion 
threshold to request and obtain from the creditor financial institutions 
the restructuring of its mortgage debt, in order to achieve its medium- 
and long-term viability. This involves a 4-year period of grace regarding 
repayment of the capital, reducing the interest rate to Euribor +0.25% 
throughout that period and extension of the total repayment period to a 
total of 40 years from the date that the loan was granted. 

The complementary measures shall be applicable should the previous 
restructuring prove not to be sufficient and the institutions can 
therefore offer an acquittance on the debt as a whole calculated using 
one of the following methods: a 25% reduction of the outstanding 
capital or a reduction equivalent to the difference between the 
amortized capital and the total loaned that is in the same proportion as 
the number of instalments paid by the debtor on the total outstanding, 
or a reduction equivalent to half the difference existing between the 
current value of the property and the value calculated by subtracting 
twice the difference of the loan granted from the initially appraised 
value. 

Finally, dation in payment (“dación en pago”) is established as a 
means of discharging the debt to replace the foreclosure proceedings 
should the previous measures not guarantee the financial viability of 
the debtors. This shall be accepted by the financial institutions when 
so requested by the debtors, in which case the debt shall be written 
off, along with the personal liabilities of the debtor and third parties. 
Furthermore, in order to mitigate the situation of the debtors in those 
cases, it is envisaged that they may remain in the property as tenants 
during a 2-year period, paying an annual rent of 3% of the total amount 
of the debt at the time of the dation in payment.

In addition to the above, the RDL also includes other fiscal and 
procedural amendments. With regard to procedural aspects, it should 
be stressed that the out-of-court foreclosure proceedings have been 
simplified and clarified when the proceedings involve the usual place of 
residence of the debtor. Among others, it envisages a single auction at 
the rate agreed in the mortgage deed and also establishes a minimum 
allocation amount depending on whether or not there are bidders. 

With regard to fiscal matters, it should be stressed that the public 
deeds to formalise contractual novations of mortgage loans and 
credits that occur pursuant to the RDL, shall be exempt of the gradual 
rate for notarial documents for the purposes of the Tax on Property 
Transfers and Documented Legal Acts (“Impuesto sobre Transmisiones 
Patrimoniales y Actos Jurídicos Documentados”). Likewise, in the case 
of dation in payment involving the usual place of residence pursuant 
to the RDL, any capital gains that the debtors may generate shall be 
exempt from Income Tax (“Impuesto de la Renta de las Personas 
Físicas”) and, for the purposes of the Municipal Tax on the Increase 
in Value of Urban Land (“Impuesto Municipal sobre el Incremento 
de Valor de los Terrenos de Naturaleza Urbana”), the institution that 
acquires the property shall be the taxable person to substitute the 
taxpayer, without the substitute being entitled to seek the amount of the 
tax liabilities paid from the taxpayer.  

Finally, the RDL establishes a special application of the Urban Leases 
Act (“Ley de Arrendamientos Urbanos”) to regulate certain aspects 
of those leases signed as the result of applying the Code of Good 
Practices.

Alfonso López

Recent	Case	Law

The	basement	of	a	condominium,	unless	assigned	exclusive	status	
in	the	deed	of	horizontal	property	ownership,	when	there	is	no	valid	
cause	to	justify	its	assignment	to	a	co-owner,	shall	be	considered	to	
be	a	common	element.	

Supreme Court (Civil Division, Section 1). Ruling No. 565/2011, of 5 
September.

The Ruling we discuss below is clearly interesting since it was issued 
in an appeal for annulment accepted on the basis of annulment interest, 
in other words, when there is a difference between rulings issued by 
provincial courts or opposition to case law laid down by the Supreme 
Court.

In this particular case, an owners association filed proceedings against 
the owner of several commercial premises located in the building, for 
the use of a large 500 m2 area which did not feature in the Property 
Register or in the deed of horizontal property. Said owner had drilled 
through the floor separating his commercial premises from the space 
in the basement for his own exclusive use, since the developer, despite 
having assigned the area under litigation to the commercial premises, 
concealed the 500 m2 area with expanded polystyrene material, “so 
that following the municipal inspection of the building this material 
could be removed and the commercial premises might be accessed 
from that area”.

The Provincial Court ruled in favour of the defendant on appeal based 
on the fact that the building’s developer had originally assigned the area 
under litigation to the owner of the commercial premises.

Finally, the High Court reiterated the case law, establishing that in 
the basement of a condominium, provided it has not been attributed 
exclusive status in the deed of horizontal property, and neither is there a 
valid cause to justify its assignment to a co-owner, shall be considered 
to be a common element. Furthermore, it highlighted that said case law 
does not accept the exclusion of the asset when the construction has 
been carried out in a clandestine manner, as was the case here.

Ignacio Domínguez

The	Supreme	Court	ruled	that	the	clause	establishing	that	the	capital	
gains	tax	on	the	property	must	be	paid	by	the	buyer	is	abusive,	since	it	
understands	that	it	undermines	the	rights	of	consumers.

Supreme Court (Civil Division, Section 1). Ruling No. 842/2011, of 25 
November.

The Supreme Court has rejected the appeal launched by the sellers of 
a home against the appeal ruling, declaring null and void, on the basis 
of its being abusive, the clause imposing upon the buyers the obligation 
to pay capital gains tax, and sentencing the sellers to reimburse to the 
buyers the relevant sum, plus the legally accrued interest.

The Provincial Court stated, as a basis for the ruling, that (i) from 
the outset the buyers were not offered comprehensive information 
regarding the purpose of the contract, and it was even established 
in the sale-purchase deed that the accrual of capital gains tax was 
not certain; and (ii) the only option for the buyers was to accept the 
condition of paying said tax or withdrawing from the purchase, in other 
words, the sellers imposed the agreement under the “take it or leave it” 
formula.
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Courtroom One of the High Court based its rejection of the appeal on 
the application of legislation in defence of consumers and users in 
place at the time of the purchase, namely the General Consumers and 
Users Defence Act 26/1984, of 19 July, whose article 10.bis provides that 
“all such stipulations not individually negotiated and all practices not 
expressly consented which, in breach of the duty of good faith, cause, 
to the detriment of the consumer, a significant imbalance in the rights 
and obligations of the parties entering  the contract, shall be considered 
to be abusive clauses.”

Finally, it is worth clarifying that the appealed ruling does not deny 
the case law which recognises the validity of the pact to transfer 
the duty of payment of capital gains tax from the seller to the buyer. 
The appealed ruling establishes that said pact is null and void when, 
because it is abusive, it contravenes consumer regulations.

Ignacio Domínguez

Division	or	partition	authorised	by	the	bylaws	of	an	owners	
association	shall	be	valid,	without	the	need	for	approval	by	the	owners	
association	at	a	meeting,	provided	it	is	implemented	in	accordance	
with	the	provisions	contained	in	said	bylaws	and	the	percentage	of	the	
undivided	interests	are	not	altered

Supreme Court (Civil Division, Section 1). Ruling No. 1332/2009, of 17 
November 2011.

In this case, the Judge rejected the proceedings to render null and void 
the divisions implemented by the defendant without the authorisation 
of the ownership association, although the Provincial Court revoked the 
appealed ruling, based on the legal effect of the division or partition of 
homes, which is summarised in the new distribution of the percentages 
of the undivided interests which shall always require the unanimous 
agreement of the owners association.

Furthermore, the core legal question of the proceedings focuses on 
determining whether the division of the property, which is authorised in 
the bylaws of the owners association, automatically implies a change 
in the percentages of the undivided interests, so that, in order to be 
valid and registered in the Property Registry, the subsequent unanimous 
agreement of all co-owners would be necessary, as provided by the 
Horizontal Property Act, article 8 of which provides that “the Owners 
Association must approve the material division of the apartments or 
commercial premises”.

Accordingly, the Supreme Court establishes as new case law the 
validity of divisions or partitions authorised by the bylaws of the owners 
association, without the need for a subsequent unanimous agreement 
at a meeting of the association, provided said modifications to the 
structure of the building do not affect the percentages of the undivided 
interests.

Nevertheless, the Supreme Court clarifies that the interpretation of the 
scope of the Horizontal Ownership Act must be taken on a case-by-
case basis when determining whether or not this new current of case 
law is applicable.

Ignacio Domínguez

FOR	FURTHER	INFORMATION	

Please contact

Ramón	Castilla 
Partner 
T +34 91 426 4840 
F +34 91 435.9815 
E ramon.castilla@squiresanders.com

(*) Squire Sanders awarded as REAL ESTATE LAW FIRM OF THE YEAR 
2011 in Spain by the international publication ACQ Finance Magazine.

4

6729/03/12

The contents of this update are not intended to serve as legal advice related to individual 
situations or as legal opinions concerning such situations nor should they be considered 

a substitute for taking legal advice.

© Squire Sanders.

All Rights Reserved 2012squiresanders.com


