
Expert Analysis 

Litigation News and Analysis • Legislation • Regulation • Expert Commentary

HEALTH CARE FRAUD
Westlaw Journal

VOLUME 18, ISSUE 4 / OCTOBER 2012

Yes, Virginia, The Government Listens
By Thomas Zeno, Esq. 
Squire Sanders (US) LLP

The government repeatedly urges companies to implement compliance programs 
that can be expensive and time-consuming.  Even as it continues to demand major 
fraud settlements, totaling more than $4 billion in fiscal year 2011, from some 
companies, the government has indicated that it will treat companies differently 
when they are structured to operate in compliance with the law.  This is a story about 
a company that took the government at its word.  Although the journey was not easy, 
the story has a happy ending.

The subject of the story is Greater Michigan Lithotripsy, a joint venture that is 
owned by urologists and provides lithotripsy services for its patients.  Lithotripsy is a 
noninvasive surgical procedure for treating and removing kidney stones by smashing 
the stones with sound waves so that they can be passed out of the body. 

The day-to-day operations of GML are overseen by American Kidney Stone 
Management Ltd., a nationally recognized leader in providing lithotripsy services.  
AKSM provides state-of-the-art mobile equipment that can be transported in vans 
so that patients can be treated in facilities close to their homes.  AKSM employs a 
national medical director as well as regional medical directors to ensure that quality 
service is delivered on AKSM-owned lithotripsy equipment.  

Since Jan. 1, 2005, AKSM has maintained a vigorous corporate compliance program 
and a strict corporate code of conduct.  AKSM designs each joint venture in which 
it participates, such as GML, to comply with the guidance provided by the U.S. 
Department of Health and Human Services’ Office of Inspector General.  Among 
other restrictions, urologists generally own shares equally, and their distributions are 
tied solely to their unit ownership rather than dependent on the number of patients 
treated by the doctor.  Staff of AKSM has the sole responsibility to negotiate contracts 
with facilities for lithotripsy services, thus ensuring that urologists are not involved in 
the negotiations.     

THE CID DILEMMA

GML received a civil investigative demand in October 2011.  In typical fashion, the CID 
delivered by the Department of Justice did not provide much information.  It said only 
that GML was being investigated for violating the False Claims Act “by seeking to 
coerce hospitals to pay inflated fees for lithotripsy services in exchange for, or based 
on, the volume and value of GML physician-investor referrals.”  The CID demanded 
the production of a vast array of documents covering a seven-year period dating back 



WESTLAW JOURNAL HEALTH CARE FRAUD

2 ©2012 Thomson Reuters

to January 2004.  The CID gave no indication as to how the investigation began, what 
allegations had been made or who had made the allegations.  

Pursuant to 31 U.S.C. § 3733, a Justice Department civil attorney may issue a CID in 
furtherance of a false-claims investigation.  As the civil equivalent of a grand jury 
subpoena, a CID can be issued only prior to filing a civil complaint.  By issuing a CID a 
civil attorney can require production of documents, responses to interrogatories and 
provision of oral testimony.  The civil attorney is not required to provide reciprocal 
discovery and does not need to provide a detailed explanation to the recipient about 
the investigation or what other evidence has been assembled.  

Although it has been available to civil attorneys for years, historically the CID rarely 
was used because it required the personal approval of the attorney general, which 
involved more bureaucratic delay than most attorneys thought was worth their while.  
As part of the federal government’s crackdown on fraud, not only in health care but 
in all its forms, Congress passed legislation authorizing the Justice Department to 
modify the CID process.  Since 2010, the U.S. attorney in each district in the country as 
well as the assistant attorney general of the Civil Division has the authority to approve 
a CID.  The increased use of CIDs was immediate and has been substantial.

Describing the depth of anxiety caused by receipt of a CID is difficult.  The urologists 
who owned GML are outstanding physicians trained and dedicated to healing their 
patients.  When establishing the company, they went to great lengths to structure and 
operate it in compliance with the complex laws imposed upon the health care industry.  
The idea that GML had been violating the law at all, let alone for seven years, struck 
the doctors like a thunderbolt.  What were the charges against them?  What did the 
government want?  What should they do in response?  Making these questions more 
urgent was the fact that the investigation prompting a CID often can be initiated by 
the allegations of a whistle-blower contained in a qui tam complaint that has been 
filed under seal pursuant to the False Claims Act.  

Seeking treble damages and penalties, a qui tam complaint could have destructive 
consequences.   GML was anxious about this possible result because, in 2010, the 
Office of Inspector General had settled its investigation of another lithotripsy provider 
by requiring that company to pay $7.3 million and enter into a five-year corporate 
integrity agreement.  

THE CHOICE OF APPROACH

Obviously, protecting a client from the unseen forces behind a CID is the prime 
objective when responding to it.  There are so many good reasons to play it by the 
book, be careful and go slowly until things become clearer.  In this case, GML wanted 
to be more proactive by explaining its operations and its history of compliance.  

Based on my experience of nearly 30 years as an assistant U.S. attorney in Washington, 
I knew too well this could be a risky approach.  Some would even say that believing 
in the government is like believing in Santa Claus.  After consultation and not a little 
soul-searching inside the company, however, the decision was made to see whether 
the government would listen.  

THE GOVERNMENT’S OBJECTIVE

The decision to cooperate took into account the government’s overall attitude toward 
qui tam litigation.  The government encourages these suits because it realizes as much 
as a $7 return on investment for each $1 it spends on false-claims investigations.  The 
practical side of this equation explains why the government would be willing to listen 

By issuing a civil investigative 
demand, a civil attorney can 
require production of docu-
ments, responses to interroga-
tories and provision of oral 
testimony. 
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to a request to end an investigation.  Civil attorneys are being inundated with false-
claims actions in a time of budget cutbacks in government.  

Because only some qui tam relators provide information worthy of investing 
government resources in a protracted investigation, civil attorneys intervene in qui 
tam cases about 25 percent of the time.  That means they decline to intervene about 
75 percent of the time.  Civil attorneys are motivated to listen because they want to 
know quickly whether a matter should be pursued.  If the case has merit, they will 
pursue it doggedly.  If not, they have plenty of other places to look for work.  

THE E-DISCOVERY GIFT

Regardless of how ready to listen they might be in the long run, the civil attorneys 
needed a demonstration of GML’s good faith in the short term.  The first step toward 
convincing the civil attorneys to look elsewhere was GML’s production of documents 
responding to the CID.  Given the size of the demand in the CID, GML was facing a 
burdensome fee just to have the documents collected and reviewed for relevance and 
privilege.  

Fortunately, civil attorneys commonly recognize the breadth of a CID, and they 
normally are willing to discuss how to focus production on the documents that 
will affect their decision to intervene.  After courteous and substantive discussions 
between us and the civil attorneys, the universe of documents to be searched in 
the initial production was reduced from a starting number in the millions to about 
650,000.  This agreement still left GML facing a substantial fee for document review.

In order to provide the most cost-efficient and accurate document search available, 
we suggested to the government that we use the Squire Sanders predictive coding 
software called Equivio.  In contrast to expensive human document review, which, 
even with keyword techniques, can retrieve as few as 25 percent of the responsive 
documents, predictive coding is highly accurate.  Equivio takes the guesswork out 
of the e-discovery process by organizing the document collection by responsiveness, 
enabling litigators to focus their efforts on the most important documents.  The 
process is far less expensive than traditional document review because it involves just 
a few litigators well versed in the document search who rank responsive documents. 

Revealing the practical side that we hoped to find, the civil attorneys were intrigued 
to try an approach that would be faster, less expensive and more accurate.  After 
numerous discussions, the civil attorneys were willing to try it.  At the end of the 
ranking process, the number of responsive documents had been reduced from 
650,000 to 11,000, with a projected accuracy rate of 90 percent.  When the civil 
attorneys began reviewing the results, they were completely in agreement about 
using Equivio because they were reviewing only highly relevant documents.  Although 
it was a win-win solution, GML still had to bear a significant fee.  Fortunately, it was 
substantially smaller than it appeared at first.   

UNWRAPPING A SURPRISE PACKAGE

Civil attorneys use partial unsealing as another way to focus on qui tam cases most 
likely to produce a recovery.  After obtaining permission from the court, civil attorneys 
provide a copy of the complaint to defense counsel and request a substantive reply to 
the allegations.  The copy remains under seal and may even be redacted in part.  The 
advantage of this process to the government is that the complaint has not yet been 
served so the government can get a substantive response to the allegations before 
deciding whether to intervene.  The advantage to the defendant is the opportunity to 
influence the government’s decision to intervene.    

The civil attorney is not re-
quired to provide reciprocal 
discovery and does not need 
to provide a detailed explana-
tion to the recipient about the 
investigation or what other 
evidence has been assembled.  
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The civil attorneys provided a partially redacted complaint in spring 2012 and 
requested our response.  Although this was the kind of opportunity we had been 
seeking, the scope of the allegations in the complaint was daunting.  Instead of 
making allegations against just GML, the complaint amounted to an attack on the 
lithotripsy industry as a whole, listing pages of urologists and organizations that 
allegedly were defrauding the government while providing lithotripsy services.  

For good measure the complaint ended by including “John Does 1–10,000.”  On 
the list of those specifically named was AKSM itself.  This broad-based attack on 
lithotripsy services implicated not only GML but any of the joint ventures that AKSM 
managed on a daily basis, as well as practically every similar type of venture in the 
United States.  

TELLING OUR SIDE

Despite the disquieting scope of the complaint, our team seized the opportunity to 
make a substantive presentation to the government to refute the allegations.  We 
assembled a detailed explanation of the model used by AKSM and GML to provide 
lithotripsy services.  A substantial portion of the presentation focused on the manner 
in which AKSM structures joint ventures to be compliant with OIG guidance.  

We described in detail the compliance program and the code of conduct built into each 
joint venture.  Because compliance was built into the joint ventures at the beginning 
and maintained through regular training, we had the documents to support our 
position that the allegations were incorrect as they applied to AKSM and its affiliates.  

MORAL OF THE STORY

GML learned about the Justice Department investigation in October 2011.  Through 
the responsive, proactive and cooperative approach authorized by GML and AKSM, 
we offered the government the opportunity to make good on its promises to respect 
companies that function in a compliant manner.  

The civil attorneys heard our presentation in spring 2012.  By August, less than one 
year after issuing the CID, the government had dismissed the complaint in its entirety 
with the consent of the relator.  The anxiety and cost had been significant to our 
clients, but the result proved the government’s promise.   

Yes, Virginia, the government listens. 

Thomas Zeno, of counsel with Squire Sanders (US) 
LLP since 2011, served as an assistant U.S. attorney in 
the District of Columbia for nearly 30 years, including  
eight years as the criminal health care fraud coordinator.  
Since joining Squire Sanders, Tom has focused on 
defending health care providers and government 
contractors against qui tam actions.  He practices in the 
firm’s white-collar, investigations and enforcement group.  
Tom can be reached at Thomas.Zeno@squiresanders.com 
or (202) 626-6213 or (513) 631-1202. 


