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People were just getting the idea that if they have three connecting 
factors they would not be resident in the UK unless they spend more 
than 89 nights in the UK. But under this new provision, they could quite 
easily be resident even if they spend no nights in the UK at all during 
the year. Try explaining that to a client and see whether he thinks it is 
clear. 

Although many of the flaws in the original proposals were sensibly 
dealt with during the consultation process, some of the new provisions 
in the draft legislation are so destructive of any idea of clarity that 
they undermine its whole purpose. The reason for the statutory test is 
because the previous rules enshrined in IR20 had become so uncertain 
that nobody knew what they meant anymore. Unless HMRC does 
something about the significant uncertainties which now exist in the 
draft legislation, absolutely nothing will have been achieved. It will 
need years of litigation before we know what these new rules mean 
and we will have just substituted one set of uncertainties for another. 
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Some of the changes announced on 11 December are 
positively unhelpful.

The idea of the new test was to provide a welcome degree of certainty 
to taxpayers who want to know whether they are resident in the UK 
– for the best possible reason that they wish to comply properly with 
their tax obligations. Whether or not we like the rules is unimportant; 
what matters is that the rules are clear so that people can abide by 
them.

HMRC explains that: ‘The government does not believe the test is 
complicated [and] taxpayers will be able to determine their residence 
status with clarity’.

Whoever it was in the government who held this belief should be found 
because he is obviously not taking his medication. 

A crucial test for the determination of UK residence is whether the 
taxpayer has a home here. A perfectly reasonable test – providing we 
know what it means. The government said it was too difficult to provide 
a definition in the legislation – and now HMRC say it cannot provide a 
definition in their guidance notes either. So the taxpayer is supposed 
to comply with a law when neither the government nor its specialist 
department knows what it means. This is not only conspicuously unfair 
but obviously inconsistent with the idea that taxpayers will be able to 
determine their residence status with clarity.

Another important test is whether the taxpayer is working in the UK. 
The meaning of ‘work’ is also shrouded in mystery. Does work start 
when you arrive at the office (or at the client’s premises)? What about 
when you are having lunch or dinner? And what about dealing with 
your emails on your laptop or your Blackberry while you are travelling. 
These points are studiously ignored both in the draft legislation and the 
guidance notes, so again the taxpayer does not know where he is. 

We all know about the day count rule and that a day in the UK is one 
where you are here at midnight. This change in 2010 provided us all 
with some welcome clarity. Not anymore. It is now proposed that if you 
have three connecting factors and were resident in the UK in any one of 
the last three years, then if you are present in the UK for more than 30 
days, every day of presence over 30 will count towards the total. 
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