
So there were two questions for the Supreme Court to 
consider:  First, was the “dismissal” on 29 November effective; 
and second, if it was not, when did the Bank effectively 
exercise its PILON rights to terminate the employment without 
proper notice?  Before or after 31 December?

The second question is very fact-specific and does little 
more than reinforce the need for employers relying on PILON 
clauses to do so to the letter, and to make sure that the 
employee knows that that is what is happening.  One might 
argue that Mr G was more than a little disingenuous, but the 
Court nonetheless found that until he had been told expressly 
that the £32,000 was in respect of his three months’ notice, he 
was entitled not to know this, and therefore not to accept that 
the PILON was properly exercised.  That this was only made 
clear to him after the vital date for the increased severance 
payment was the Bank’s own fault, said the Court.  

The first question is more general and has far wider-reaching 
consequences for the parties to employment contracts.  It 
involves two competing theories of repudiatory breach of 
contract – automatic and elective.  In English – if I tell you in 
breach of contract that you are dismissed immediately, are 
you validly dismissed with a claim for damages against me for 
your notice period (automatic), or can you reject my breach 
and hold me to your notice period (elective)?  In contract 
law circles, much is made of the maxim that “an unaccepted 
repudiation is a thing writ in water”, i.e. a legal nullity.  In the 
real world there is rarely anything to be gained by seeking to 
keep an otherwise dead or dying employment contract alive.  
The victim of an employer’s failure to give proper notice usually 
has little to gain but his notice pay, and if the employer is 
offering that anyway, why fight it?  In Mr G’s case, of course, 
for 5.5 million reasons. 

After an extended rehearsal of the authorities, the Supreme 
Court decided that the elective theory must apply – there 
was no basis for excluding employment contracts from that 
general principle. In other words, unless and until the PILON 
was effectively exercised, Mr G  was entitled not to accept the 
Bank’s attempt to terminate his employment without proper 
notice in November. 

In Société Générale, London Branch v Geys the Supreme Court 
has made it clear that employers need to be very careful about 
dismissing employees without due notice, as such dismissals 
may not be effective and are potentially much more costly than 
envisaged.    

Mr Geys was a highly paid banker at Société Générale (the 
Bank).  Under the terms of his contract he was entitled to 
3 months’ written notice of termination but, as with many 
contracts of employment, the Bank also had the contractual 
right to dismiss him with immediate effect by making a 
payment in lieu of notice (PILON) to him.  Mr G’s contract 
provided that on termination of his employment he was also 
entitled to a separate termination payment calculated by 
reference to the date on which his employment terminated.  
Put simply, an effective termination date after 31 December 
2007 was worth some €5.5m more to him than a termination on 
or before that date.       

On 29 November 2007, the Bank called Mr G into a meeting and 
handed him a letter stating that it had decided to terminate his 
employment with immediate effect. Mr G was then escorted 
from the premises and did not return.  On 18 December 2007 
the Bank paid some £32,000 into his bank account.  This was 
equivalent to his basic salary and benefits for his 3-month 
notice period but it did not tell him expressly what the sum was 
for, and he said that he was not sure.  On 2 January 2008 Mr 
G’s solicitors wrote to the Bank stating that he had decided to 
affirm his contract of employment (i.e. treat it as still in force) 
and that he reserved his position in relation to the monies that 
had been paid into his bank account on 18 December until 
he understood what they constituted.  On 4 January 2008 the 
Bank finally wrote to Mr G setting out the details surrounding 
the termination of his employment. The letter confirmed its 
view that his employment had terminated on 29 November 
2007 and that the Bank had exercised its right to terminate 
his employment immediately in accordance with the PILON 
clause.  This was the first time the Bank had expressly stated it 
was relying on this clause.    

Mr G subsequently brought proceedings, claiming he was 
dismissed on 6 January 2008 (when he received the 4 January 
letter) and that he was accordingly entitled to a termination 
payment amounting to more than €12.5 million.  The Bank 
on the other hand argued that he had been dismissed on 29 
November 2007, or at the latest on 18 December 2007 when 
the notice payment was made, and was therefore entitled to a 
termination payment of no more than €7 million, poor lad.  
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ends.  However, the unfair dismissal issue is statutory rather 
than contractual and this case will therefore require employers 
seeking to avoid granting unfair dismissal rights to dismiss with 
the full contractual notice period prior to the two year mark.  
That risk can be minimised by the inclusion of a valid PILON 
clause allowing for immediate termination upon payment in 
lieu of notice, but as the Geys case makes clear, the burden is 
then on the employer to dismiss exactly in accordance with the 
terms of that PILON.
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In Mr G’s case, the reward was considerable (even one of the 
Judges described him as a “lucky man”), while in most other 
cases there would be none - indeed, less than none, since 
insisting on the continuation of the employment relationship 
during the notice period would deny the employer any ability 
to treat any part of the notice pay as not subject to tax.  In 
addition, refusing to accept the breach denies the employee in 
turn any ability to claim that restrictive covenants which would 
otherwise bind him have been forfeited by the employer’s 
breach of contract. 

However, there will be a possible return for an employee who 
misses out on something else by not being given proper notice.  
This may for example be length of service enough to claim 
unfair dismissal or a trigger date for some payment or other 
benefit.  Clauses which require an employee’s resignation as 
director on the termination of his employment would similarly 
be delayed in their effect.  In such circumstances employers 
can expect more employees to reject their dismissal without 
due notice and to insist upon remaining employed for the full 
period of their notice.  

Some of these issues are relatively easily fore-stalled.  
Contractual benefits can be dealt with by making the 
disqualification point the time when the employee gives or 
receives notice, rather than when the employment actually 


