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UK Government Proposes Radical Reform
of Private Antitrust Enforcement, Paving
Way to Establishing the UK as Major Centre
for Antitrust Collective Actions

On 29 January 2013 the UK government published its intention to radically reform private
competition law actions in the UK, aimed at greatly facilitating the bringing of antitrust damages
claims in the UK, among which, most controversially, for the first time allowing “opt-out” collective
damages actions. While the proposals also claim to include “stringent safeguards to protect business
against frivolous claims”, there is great concern that these proposals are a significant step closer to a
much more litigious and (for business) costly regime akin to that prevailing in the US.

A number of these reforms will require primary legislation and will not doubt be the subject of much
further debate before they are enacted – the government’s proposal document itself recognizes that
“there are strong and passionately held views on both sides of this debate” and the Confederation of
British Industry, for one, immediately made clear it is strongly opposed in principle to allowing “opt-
out” claims in the UK on grounds that the proposals would be likely to fuel a litigation culture and
thereby harm growth in the UK economy.

The Role of the CAT

The UK’s Competition Appeal Tribunal (CAT), which until now has been limited to hearing judicial
review applications against regulatory decisions and “follow-on” damages claims based on a
regulatory infringement decision, will be able to hear standalone damages claims and such claims
will be transferrable between the CAT and the High Court. The limitation periods for bringing claims
in the CAT will be harmonised with the limitation period for High Court claims, ending confusion
arising from the current dual system. Finally, the CAT will be empowered to grant the full range of
remedies, to include, in particular, injunctive relief (currently, the CAT may only award damages).

In addition, the government is proposing a cost-capped ‘fast-track procedure’ intended chiefly to be
used for claims by small businesses (although it is also envisaged that larger companies with simpler
cases would also be able to benefit from this more streamlined process). The main remedy to be
awarded through this procedure would be injunctive relief wherever appropriate, to bring an end to
anti-competitive practices more rapidly.

“Opt-out” Collective Actions

A new regime for collective actions will be implemented under the reforms, under which one or more
alleged victims of competition law infringements or their representative (e.g., trade association) could
bring a damages claim on behalf of all alleged UK-domiciled victims (non-UK domiciled claimants will
be able to opt-in but opt-out will not apply to them) – any unclaimed sums in an action will, unless
settlement is reached, be paid to the Access to Justice Foundation.

The main safeguard to filter out unmeritorious claims will be “a strong process of judicial certification”
by the CAT involving a preliminary merits test, an assessment of adequacy of the representative and
a decision by the CAT that an opt-out claim is the best way of bringing the case. Further, the
government has decided not to allow the award of treble damages, to maintain the “loser-pays” costs
rule and the ban on contingency fees. Nevertheless, the concern is that this reform will open the
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floodgates to a much greater volume of such actions, driven by claimant law firms and their funders
rather than by alleged victims of the infringement.

Alternative Dispute Resolution (ADR)

The government intends, by its reforms, to “strongly encourage” the use of ADR as an alternative to
court proceedings, without compelling this and without imposing any mandatory pre-action protocols
to force the parties to try ADR.

The proposed reforms will introduce a new opt-out collective settlement regime in the CAT, to allow
businesses to quickly and easily settle cases on a voluntary basis – under which the representative
of the claiming class and the defendant could jointly apply to the CAT to approve on an opt-out basis
(for UK-domiciled claimants) a mutually agreed settlement agreement. In addition, the government
will provide the new (by then) Competition and Markets Authority (CMA) with the power to certify
voluntary redress schemes (as reasonable in structure) and thereby to make them legally binding
and enforceable, should the defendant fail to comply with the scheme. Among other incentives on
defendants to consider entering into a voluntary redress scheme will be the prospect of a reduction in
any fine (as already provided for under OFT fining guidance).

Many of the above changes will require the enactment of primary legislation, drafts of which are likely
to be tabled during the next Parliamentary session (May 2013 to April 2014), and will be the subject
of heated argument as a result of the likely step-change these proposals, if implemented, will bring
about in the UK private enforcement landscape.
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