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Spain: Non-competition clause held to be
unenforceable due to insufficient
compensation

In Spain, as in many other European countries, a post-employment non-competition clause will

only be valid if the employee receives adequate compensation from the employer for abiding by

it. Such compensation can be paid during the employment relationship (in which case it must

equate to approximately 10% of the employee’s salary) or during the restricted period itself (in

which case it must be not less than 40-50% of the employee’s salary). The maximum period of

such a restraint is 2 years for skilled employees.

To illustrate the importance of paying adequate compensation, the Spanish Supreme Court

recently ruled in Segundo v Kettal that a non-competition clause in Mr Segundo’s contract of

employment was unenforceable because the sums paid to him by his employer (approximately

€300 per month) were insufficient. It therefore refused to order him to pay damages to his

former employer for breaching the clause. It did, however, say that he should re-pay the sums

that had been paid to him for entering into the clause in light of his failure to comply with it,

probably a marginal consolation only.

Employers should keep their contracts under review to ensure that any non-competition clauses

are lawful.

Ignacio Regojo, Partner, Madrid

During 2013 Squire Sanders is presenting a series of webinars focusing on restrictive

covenants around the globe. These webinars will provide participants with an understanding

of the basic principles of restrictive covenants in different jurisdictions. The next webinar is

due to take place on 7 March 2013 and will focus on the position in Australia and Japan.

Further information on all webinars in the series, including recordings, is available on the

Squire Sanders website.

http://www.squiresanders.com/ignacioregojo/
http://www.squiresanders.com/restrictive-covenants-webinar-series/
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Australia seeks to harmonise occupational
health and safety laws

Australia is making progress in its comprehensive attempts to harmonise occupational health

and safety laws, although it is likely to be at least another year before a nationally-consistent

system is in place. The regulatory landscape across most jurisdictions is now looking much

more homogenous than in the past few years. This is making it easier for employers to operate

across multiple Australian States and Territories and at the same time minimising compliance

costs.

The previous position

Australia is a federal nation, comprising of 6 States, 2 Territories and one Federal jurisdiction.

Until 2011 each State and Territory had its own legislation governing occupational safety and

health.

In 2011 the Federal Government passed the model Work Health and Safety Act 2011 with the

aim of harmonising the country’s divergent laws to ensure consistency across all States and

Territories.

How the WHS Act works

The WHS Act is similar to European Union directives: it provides a model text that the individual

States draw upon when implementing their own versions of the law. The difference is that,

unlike the European Union, the Federal Government has no power to force the individual States

to implement the legislation. In light of this the harmonisation process has predictably taken

place unevenly across the various Australian jurisdictions.

Getting the ball rolling

All States and Territories, bar Victoria and Western Australia, have been diligent in the

implementation of the model laws. These jurisdictions have introduced their own versions of the

WHS Act that govern general industry and substantially mirror the Federal provisions. Most of

these Acts were either in operation at the start of 2013 or are due to commence shortly.

Victoria has said that it will not be implementing the model act on the basis that it would impose

“unjustifiable costs” on the Victorian economy, relying on a report prepared by a consultancy

showing that the State economy will lose $3.4 billion in compliance costs over 5 years.

Western Australia also has concerns regarding compliance costs, especially with respect to

small business owners. It has commissioned its own investigation into the costs of

implementing the model legislation, and has said that it will not be passing any legislation until

the results of this investigation have been released and considered. At the time of writing, the

report had not been released and the start date for any new legislation looks to be no earlier

than mid-2014.
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A continuing process

Despite the implementation of harmonised State WHS Acts, full harmonisation is still a work in

progress. This is because each jurisdiction has carved-out industries that are unique or of

particular importance to it, and which it believes are best regulated by existing laws (together

with its WHS Act). For example, Queensland has retained its previous mining and resources

safety laws which has resulted in a parallel system of regulations that cover one of the most

important industries in that State.

Assisting in the process is the introduction of Regulations and Codes of Practice under the WHS

Act. These documents are designed to simplify the interpretation and enforcement of the WHS

Act. For example, the First Aid in the Workplace Code of Practice outlines a system for the

implementation and monitoring of a first aid system that satisfies the requirements of the WHS

Act. This makes it easier for employers to identify what their obligations are and what they need

to do to satisfy them.

Bruno Di Girolami, Partner, and Christopher Smith, Associate, Perth

http://www.squiresanders.com/bruno_digirolami/
http://www.squiresanders.com/christopher_smith/
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How far can Polish employers go in
finding out information about job
candidates?

When looking to recruit a candidate employers understandably want to know as much about

him as possible in order to be 100% sure that the right person is in the right job. But how far

can Polish employers go in getting to know candidates during the recruitment process?

Perhaps not as far as you might have thought.

Under Polish law an employer can only require a candidate to provide the personal data listed in

Article 22
1
of the Polish Labour Code. This is: (i) name(s) and surname; (ii) names of parents;

(iii) date of birth; (iv) place of residence (mailing address); (v) education; and (vi) employment

record. They can also request any relevant supporting documentation, e.g. graduation diploma,

official certificate of past employment.

Sometimes we are asked by international companies if they can conduct a search about a

candidate in the Polish Criminal Records Bureau. The answer is no, unless the employer is

obliged by law to obtain information from the National Criminal Register that a person has not

been recorded in the register (e.g. for civil servants and other specified roles). During

recruitment meetings it is also worth remembering that an employer’s curiosity about an

employee’s family plans, political beliefs or religious affiliation may also violate anti-

discrimination legislation.

Sometimes candidates are so determined to get a job that they are willing to provide certain

information even if they should not strictly have been asked for it. The Supreme Administrative

Court in Poland has, however, stated that a candidate’s consent to the collection of personal

data beyond that listed in Article 22
1

constitutes a breach of his employment rights and the

candidate’s freedom to express his will. This is due to the employee’s dependence on the

would-be employer and the imbalance in the employment relationship which means that such

consent may not be given freely even if the candidate signs a confirmation that the information

is provided voluntarily. Employers should be aware that requests to provide such information

will be ineffective under Polish law and a candidate’s refusal to comply with the request will not

entitle the employer to reject him on that basis.

Malgorzata Grzelak, Partner, and Katarzyna Witkowska-Pertkiewicz, Associate, Warsaw

http://www.squiresanders.com/mgrzelak/
http://www.squiresanders.com/katarzyna_witkowska-pertkiewicz/
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US manager’s complaint about
employer’s internal investigation did not
constitute “protected activity”

In late January 2013 the United States Supreme Court rejected an appeal involving an

employee who claimed she had been terminated in retaliation for her criticising her employer’s

internal investigation into another employee’s allegation of sexual harassment. This upheld the

decision of the Court of Appeals for the Eleventh Circuit that complaining about the inadequacy

of an investigation as opposed to the discriminatory practices being investigated does not

warrant protection under Title VII of the Civil Rights Act 1964.

This case is a significant win for employers, especially at a time when retaliation claims continue

to grow in number. In fact, retaliation charges are the most frequent charge filed with the Equal

Employment Opportunity Commission (“EEOC”). This case does not, however, mean that

employers can dismiss managers or human resources professionals or other employees at any

time with no fear of retaliation claims. The case is fact-specific and employers should still

proceed cautiously and seek legal advice when responding to an employee’s complaints.

In Brush v Sears Holding Corporation, Ms Brush in Human Resources was tasked with

conducting an internal sexual harassment investigation. After interviewing the alleged victim,

Ms Brush and her colleague determined that she had not been very forthcoming and so it was

decided that Ms Brush should re-interview her. During the subsequent interview the victim

asserted that her manager had raped her, but also that she did not want to notify the police or

her husband. Ms Brush thought that the police should be told anyway. Sears subsequently

dismissed the alleged harasser. Ms Brush, however, continued to assert that Sears should

notify the police and would not drop the point. Thereafter, Sears terminated Ms Brush’s

employment. Ms Brush filed an administrative charge with the EEOC which found reasonable

cause to support her retaliation claim.

However, the Court ultimately dismissed Ms Brush’s retaliation claim, finding that she did not

engage in the protected conduct which is a pre-requisite of a retaliation claim. To maintain such

a claim, an employee must establish that:

(a) the employee had engaged in protected activity,

(b) the employee had suffered a materially adverse employment action, and

(c) there is a causal link between the protected activity and the materially adverse

employment action (e.g., demotion, termination).

Under Title VII of the Civil Rights Act employees are protected against retaliation for opposing

an unlawful employment practice (the opposition clause) or for participating in an investigation,

proceeding or hearing (the participation clause). The participation clause generally requires

participation in a pending claim before an administrative agency (e.g., EEOC) or a court.

Because there was no such pending claim when Sears terminated Ms Brush’s employment, the
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participation clause was not applicable.

Under the opposition clause, an employee must oppose a practice that is rendered unlawful by

Title VII. Here Ms Brush was unable to show that she had opposed an unlawful employment

practice. Although her opposition related to another employee’s sexual harassment claim, she

was neither the victim nor the accused. As part of her job, Ms Brush was assigned to conduct

an internal investigation. Thus, the Court found that Ms Brush was a manager and that “a

management employee that, in the course of her normal job performance, disagrees with or

opposes the actions of an employer does not engage in ‘protected activity.’” Thus, Ms Brush’s

disagreement with the internal procedures was not protected activity for the purposes of Title

VII. If Sears had been under a legal obligation to tell the police, things might well have been

different, but Mrs Brush had effectively confused her own sense of what was right and proper

with what was actually unlawful.

Tara Aschenbrand, Senior Associate, Columbus

http://www.squiresanders.com/tara_aschenbrand/
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Hong Kong’s Chief Executive outlines
employment policy blueprint

“Seek Change, Maintain Stability and Serve the People with Pragmatism” were the words used

by Hong Kong’s Chief Executive, Leung Chun-Ying, in his maiden policy address in January

2013.

With regard to employment changes and development, the Chief Executive attached much

importance to strengthening support for lower-paid workers by enforcing employee rights and

benefits. Key policies include:

 Statutory Minimum Wage: The Chief Executive has adopted the recommendation of

the Minimum Wage Commission to adjust the statutory minimum wage rate from its

prevailing level of HK$28 (USD3.61) per hour to HK$30 (USD3.9) per hour, up by

7.1%. The Chief Executive has also decided that the new statutory minimum wage shall

come into force on 1st May 2013.

 Work Incentive Transport Subsidy Scheme: As part of the overall purpose of

supporting lower-paid workers, the Chief Executive provided relief for work-related

travelling expenses in the 2013 policy. The enhanced scheme with relaxed income and

asset limits will allow applicants to apply on an individual or household basis to suit their

circumstances.

 Enhanced Employment Services: The Labour Department now provides job seekers

with free employment services through its 12 job centres across Hong Kong, with more

job centres to be built in the rural areas. The Labour Department plans to enhance

employment support for young people, the middle-aged and people with disabilities.

More financial incentives will be provided for employers through the Youth Pre-

employment Training Programme and the Youth Work Experience and Training

Scheme, the Employment Programme for the Middle-aged and the Work Orientation

and Placement Scheme to encourage them to employ and provide on-the-job training

to job-seekers and workers having difficulties in switching jobs.

 Paternity Leave Development: Men who work in the private sector are moving closer

to enjoying paid paternity leave after the Labour Advisory Board endorsed the

legislation for three days of paid paternity leave. The Board agreed with the

Government's proposal that new fathers should get four-fifths of their pay during those

three days of leave. Male civil servants are entitled to five days of paternity leave and

receive their salaries in full during the period. The Chief Executive expressed the view

that legislation should be enacted as soon as possible.

 Working Hours: Employees in Hong Kong work relatively long hours in general. A

Special Committee on Standard Working Hours will be set up in the first quarter of 2013

to follow up on this issue, which will include Government officials, representatives of

unions and employers' associations, academics and community leaders. The

Government believes that various sectors of the community can make use of the
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platform provided by the Special Committee to conduct an informed and in-depth

discussion on working hours, build consensus and identify the way forward.

Nick Chan, Partner and Charles To, Associate, Hong Kong

http://www.squiresanders.com/nick_chan/
http://www.squiresanders.com/charles_to/
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