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In an inappropriately named Autumn Statement delivered
on December 5, 2012, the Government confirmed its
intention to introduce corporation tax reliefs for the
video games, animation and high-end television industries
from April 2013 (subject to state aid approval). The
Finance Bill 2013 (released on December 11, 2012)
contains the first draft of legislation that will put these
reliefs into effect.
At the same time as the legislation was published, HM

Treasury issued the full response to the consultation
that was issued in June 2012.1 It is intended that the
current provisions will be confirmed at the 2013 Budget
(scheduled for March 20, 2013) although any comments
on the legislation can be submitted until early February.

The proposed legislation
The creative sector tax reliefs have been heavily based
on the film tax relief (“FTR”) and the proposed new
provisions will be included as a direct follow on from
the FTR in the Corporation Tax Act 2009. The drafting
and format of the creative sectors legislation follows the
FTR sections relatively closely albeit with adaptations
where necessary, with the response to the consultation
listing 56 responses as the reason for the changes.
In summary, each of the reliefs will allow production

companies to claim a deduction from profits chargeable
to tax worth 100 per cent of UK qualifying production
expenditure and, where this results in a loss, those
entities will be able to surrender such losses to HMRC
for a tax credit that is payable in cash. That credit is
worth up to 25 per cent of the UK qualifying production
expenditure.

High-end television and animation
The animation and high-end television sectors have been
dealt with as one in the legislation, with certain
requirements for TV being expressly carved out of the
requirements for animation. The Government concluded
that, following the responses to consultation, it is
sufficient to allow “animation” to take its ordinary

meaning and there is therefore no set definition of the
term in the Bill. It will therefore include computer
generated and motion capture animation.
A relevant TV programme for the purposes of the

legislation will be either a drama, documentary or
animation so long as it does not fall within the list of
excluded programmes (advertisements, competitions,
live performances etc). In addition, if the programme is
not animation, the slot length in relation to the
programme must be greater than 30 minutes (the
Government conceded the point that references to run
time were slightly at odds with the way the industry
operated and instead has used slot length) and the
average core expenditure per hour (of slot length) must
be not less than £1m. Interestingly, a couple of
respondents argued that incentivising that type of
production would be unlikely to benefit regions other
than London and the South East, and a small minority of
respondents also felt that programmes with slot lengths
below 30 minutes should be eligible for relief on the basis
that significant industry activity takes place at that level.
Crucially, the use of the term “television” is specifically

stated to include the internet, which will alleviate some
concerns raised during the consultation process. The
legislation also confirms that a TV programme is deemed
complete when it is first in a form in which it can
reasonably be regarded as ready for broadcast to the
general public.
The initial proposal allowed mixed content

programmes to qualify as animated programmes for the
purposes of the relief provided that 75 per cent of the
total production costs classed as the costs of animation.
The majority of respondents felt that that threshold was
too high, with very few mixed content productions being
made with expenditure on animation accounting for that
level of total production costs. In light of those views
and evidence presented, the threshold has now been
lowered to allow productions where animation makes
up to 51 per cent or more of the total production costs
to be classified as animation products for the purpose
of the relief.
Many respondents confirmed the Government’s view

that a significant proportion of the costs for producing
animated programmes are incurred at an early stage,
although most respondents accepted there was a need
for a rule to distinguish between speculative and other
early costs. Respondents were split on the best way to
achieve this, and as a result the Bill has ducked the issue
with “detailed information” on the administration and
operation of the tax relief to be included in guidance
which will be issued by HMRC later this year. However,
the Government has accepted in principle that early stage
costs which are integral to the production process should
qualify for the relief and therefore early stage costs on
programmes such as pilots will be eligible for relief.

1 See Aredhel Darnley, “Treasury consults on creative sector tax reliefs” [2012] Ent. L.R. 23(7), 214–216 and Aredhel Darnley, “Creative sector tax reliefs—Treasury
proposals elicit detailed responses as DCMS consults on cultural tests” [2013] Ent. L.R. 24(1), 6–9.
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Video games
As with animation, the Government has concluded that
it will be sufficient to allow “video game” to take its
ordinary meaning in the legislation. However, there is
an express exclusion of anything produced for advertising
or promotional purposes or for the purposes of
gambling. Notably, references to video game include the
game’s soundtrack. Like high-end TV and animation, a
video game is completed when it is first in a form in
which it can reasonably be regarded as ready for copies
of it to be produced and made available to the general
public. This aims to ensure that only products intended
for commercial release will qualify for relief.
Whilst the majority of respondents agreed with the

Government’s intention to limit relief to only the direct
costs of development, many pointed out that the integral
costs of production (and the production process itself)
were very different for the video game sector as
compared to the film sector. It was apparent that there
was no industry consensus on the typical production
process for video games although it was noted that,
unlike films, it is possible for a significant amount
(potentially the majority) of production costs to take
place after the video game has been released to the
public. As a result, the Government intends to allow all
direct development expenditure (including relevant
quality assurance) incurred after the release of the
qualifying game to be eligible for relief (but maintenance
costs will be excluded).
Early stage expenditure will be eligible for relief once

a commercial decision to develop a complete game has
been made (again, interpretation of this will be reliant
upon HMRC’s guidance). The majority of respondents
to the consultation opposed introducing a minimum
spend threshold for video games on the basis that doing
so would introduce uncertainty for companies over their
eligibility—as a result, there will not be a minimum spend
threshold for the video games relief.

Tax relief
The draft provisions require companies to treat the
activities in relation to the programme/video game as a
trade separate from any other activities of the company.
This allows the profits or losses of the separate trade
to be easily identified. There are detailed rules in the Bill
as to how the profits or losses of that separate trade
are to be established (broadly, with the costs incurred
at that time being deducted from the estimated total
income), as well as provisions for completing the actual
deduction.
The deduction from profits that is allowable under

the relief provisions is calculated on the basis of all of
the company’s United Kingdom core expenditure up to
a maximum of 80 per cent of the total core expenditure.
The additional deduction is then 100 per cent of that
amount and the payable tax credit is 25 per cent of the
losses (if any) that are surrendered.

It is intended that HMRC will administer the new tax
reliefs in line with the current administration of the FTR.
HMRC will publish comprehensive guidance on the new
reliefs later this year and will, with the DCMS (whose
consultation on the cultural tests closed at the end of
October), embark on a programme to educate tax payers
and explain the new tax reliefs to both large and small
businesses. This will hopefully enable the majority of
customers to “confidently” self-assess their claims for
relief.
Interestingly, if a company’s corporate tax return for

that particular accounting period is enquired into by
HMRC, no payment in respect of a tax credit needs to
be made before the enquiry is completed (although
HMRC does have the discretion to make a provisional
payment if it deems that appropriate). In addition, no
payment in respect of tax credit need be made before
the company has paid to HMRC any amount in respect
of its obligations under the PAYE and National Insurance
rules.
Unsurprisingly, the Bill also includes a targeted

anti-avoidance rule, whereby if any arrangements are
entered into wholly or mainly for a disqualified purpose,
that transaction is to be ignored when determining
whether any additional deduction is to be given. The
standard anti-avoidance wording is used, so that where
the main object or one of the main objects is to enable
a company to obtain an additional deduction or tax credit
which would otherwise not have been due, HMRC can
deny the relief.

Next steps
Whilst there is scope for the legislative provisions to
change between now and Royal Assent, the breadth and
length of the consultations already carried out suggest
that the Government is relatively happy with the current
draft. The DCMS is still to finalise its rules on the cultural
tests and HMRC’s guidance will no doubt provide the
flesh on the bones of the legislation.
An ongoing theme throughout the consultation has

been whether encouraging growth in the creative sectors
will exacerbate a skills shortage within the relevant
industries. The Government has therefore linked the
introduction of the reliefs with an announcement that it
will match any voluntary industry contributions of up to
£6m over the next two years into the existing Skills
Investment Fund, expanding its scope to include support
for skills provisions in the film, television, animation and
video games sectors.
Some will maintain that a model giving a credit above

the line would have been a better method of incentivising
growth in these sectors. However, imitation is the
highest form of flattery and it is understood that the
Republic of Ireland (deemed to be a competitive
jurisdiction when it comes to these sectors) is widely
expected to move its tax relief to a cash credit similar
to that announced in the Finance Bill 2013.
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Almost all of the official communications in respect
of the new creative sector tax reliefs highlight the success
of the FTR—no doubt HMRC and the Government will
be monitoring the claims made under these new reliefs

together with the values of the industries in order to
ascertain whether these proposals have had a similar
effect on the creative sectors in the United Kingdom.

82 Entertainment Law Review

[2013] 24 Ent. L.R., Issue 3 © 2013 Thomson Reuters (Professional) UK Limited and Contributors


