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Introduction

Welcome to the 16th Edition of the Quarterly Review from the Squire Sanders' Property@ction Team.
In this issue we will look at the following:

(i) The impact of the Energy Act 2011 on commercial landlords

(ii) Would you like to live in your office?

(iii) Benefit and Burden

(iv) Government pulls the trigger on vexatious village green applications

(v) Positive news for buyers in property transactions as Court of Appeal adopts a restrictive view
of TUPE

We welcome all contributions to this review and if you would like to discuss this further please
contact any of the editorial team.

The impact of the Energy Act 2011 on
commercial landlords

Introduction
Section 49 of the Energy Act 2011, which is due to come into force on or before 1 April 2018, places
an obligation on landlords not to let properties which fall below the relevant energy efficiency
standards.

Most of the detail of the Act is yet to be confirmed. It is not clear whether the Act will apply to existing
leases, or only to new lettings. The standard which must be met in order for a property to be let has
also not been set; although properties with an EPC rating of below E are likely to be in breach of the
Act.

The Green Deal
In order to assist landlords to comply with the requirements of the Act, the Government has
introduced a “Green Deal” scheme whereby landlords (and tenants) can obtain funding to make
energy efficiency improvements. The funding is then repaid in installments through the property’s
energy bills, either by the current tenant or, for periods where the property is not let, by the landlord.

Parties who want to take advantage of the Green Deal must obtain consents from:

 The landlord, both for the alterations if necessary under the terms of the lease and for the use of
Green Deal funding;

 The current energy bill payer; and
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 Any known future energy bill-payers including known future licensees.

The consent of the landlord’s mortgagee is not required before entering into a Green Deal; although
some mortgagees may in future require this as a term of the mortgage.

Potential impact on landlords
With so much of the Act still to be defined it is difficult to say what the precise effect of the Act will be
on landlords. Below are some areas where impact appears likely.

Alterations

Tenants are increasingly likely to want to make alterations to take advantage of the Green Deal
and/or put themselves in a position to sub-let. The extent to which they are able to make alterations
will be partly governed by the terms of the lease. However, the tenant may be able to invoke Part 1
of the Landlord and Tenant Act 1927 which permits “improvements” in certain circumstances
regardless of the terms of the lease.

Where there is a qualified prohibition against alterations, the landlord may need to think about what
happens if the tenant’s Green Deal alterations are not paid for by the time the tenant’s lease term
expires. If the landlord may become liable for the cost of the alterations, then it may wish to refuse
consent or make it conditional upon provision of an indemnity.

Equally, if a tenant requires consent for works that will damage the energy rating of the property, the
landlord may be able to refuse consent on the basis that its ability to re-let the property will suffer, or
make consent subject to the tenant’s confirmation that the works will not affect the property’s energy
efficiency rating.

Repairs

It is unlikely that alterations to a property aimed at improving its energy efficiency rating will fall under
the remit of repairs so as to require the tenant to pay for them. However, it may be arguable that any
disrepair should be repaired using energy-efficient materials rather than simply reinstating using
older, inefficient methods and materials.

The Energy Act, and in particular the availability of funding for improvements under the Green Deal,
may also have an impact upon terminal dilapidations calculations.

Rent review

Assuming that the Act does not apply to existing leases as at the date of implementation, only the
rent reviews for non-compliant properties where the review date falls due after the Energy Act has
come into force will be affected.

The definition of the hypothetical lease will need to be agreed to be that of a lease granted before the
Act came into force, in order to avoid the conclusion that the hypothetical lease is unlawful. The
tenant may argue that the non-compliance of the property has an adverse effect on the rent for the
property – however the ready availability of Green Deal funding should provide a counter-argument
to this.

Conclusion
Whilst much of the detail of the Energy Act is yet to be revealed, it is clear that significant issues will
be raised once the relevant regulations are in place. Prudent landlords should be starting to think
about the energy-efficiency of their properties, and how they will fund any improvements that need to
be made.
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Would you like to live in your office?

If you would, then you will be delighted to know that, as of 30 May 2013, regulations permit the
change of use from Class B1(a) offices to Class C3 residential of the Use Classes Order

1
.

Planning Minister, Nick Boles, heralded the changes stating that they would enable “underused and
outdated offices to be brought back to life” and that they would provide “an opportunity to create
much-needed new homes.”

The office-to-residential change is one of a number of changes to permitted development rights
which the Government has brought in via the Town and Country Planning (General Permitted
Development) (Amendment) (England) Order 2013. Some changes have proved more
controversial than others, notably the amendments enabling larger home extensions to be built
without planning permission.

The office-to-residential permitted development right is set out in a new Class J in Part 3 of Schedule
2 (changes of use) of the Town and Country Planning (General Permitted Development) Order 1995
(“the GPDO”):

“J. Development consisting of a change of use of a building and any land within its curtilage to a use
falling within Class C3 (dwellinghouses) of the Schedule to the use Classes Order from a use falling
within Class B1(a) (offices) of that Schedule.”

If you are minded to take advantage of the new Class J then before embarking on this route, you
should check whether there are:

(i) covenants in the lease of the office premises that may prevent the change of use; or

(ii) conditions imposed on the planning permission that would prevent the change of use; or

(iii) Article 4
2

Directions in place which restrict the use of permitted development rights.

If you get over those hurdles, then consideration will need to be given to the restrictions imposed on
the office-to-residential permitted development right. It will not be possible to change use if:

(i) the office building is situated in an exempt area (17 local authorities successfully applied to
have parts of their areas excluded from the office-to-residential permitted development right
with the majority of the exempt areas being in central London. Two areas in the centre of
Manchester are exempt but Leeds and Birmingham failed to secure any exemptions)

3
;

1
The Town and Country Planning (Use Classes) Order 1987 (as amended)

2
Article 4 of the Town and Country Planning (General Permitted Development) Order 1995 - “Directions

restricting permitted development”
3

Full details including maps of all exempt areas can be obtained from DCLG’s website:

https://www.gov.uk/government/publications/areas-exempt-from-office-to-residential-change-of-use-permitted-
development-right-2013
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(ii) the building was not used for B1(a) office use immediately before 30 May 2013; or if the
building was not in use immediately before that date, when it was last in use;

(iii) the use of the building as a C3 dwellinghouse is begun after 30 May 2016;

(iv) the site is or forms part of a safety hazard area or a military explosives area
4
;

(v) the building is a listed building or a scheduled monument.

If you are not prevented from making the change of use by any of the restrictions noted above then
the next stage will be to apply to the Local Planning Authority (“LPA”) for a determination as to
whether prior approval from the LPA will be required in respect of:

(i) transport and highways impacts of the development;

(ii) contamination risks on the site; and

(iii) flooding risks on the site.

New provisions have been introduced in the GPDO 1995 which govern applications for prior
approval, both for the applicant and the LPA. Essentially, the applicant will need to supply the LPA
with a written description of the proposed development, a plan, the developer’s contact address and
email details and a fee. The LPA will need to consult certain parties including the Secretary of State
for Transport or the Environment Agency in certain circumstances.

Finally, your change of use from office-to-residential cannot occur until one of the following three
events takes place:

(i) receipt by the applicant of a written notice from the LPA that they have determined that prior
approval is not required; or

(ii) receipt by the applicant of a written notice from the LPA giving their prior approval; or

(iii) 56 days expiring following the date of receipt of the application by the LPA without the LPA
notifying the applicant as to whether prior approval is given or refused.

What are the implications of these changes? Will they have the Government’s desired effect of
establishing more homes, creating growth and preventing rundown city centres? We will have to
wait and see!

4
As defined in the GPDO 1995
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Benefit and Burden

A positive covenant is a covenant which requires the owner of a property proactively to do something
for the benefit of the owner of another property. Examples include maintaining a wall, erecting a
fence, or paying money towards the upkeep of items not on the property. The general legal principle
is that the burden of a positive covenant will not bind a purchaser of the land; however there are
exceptions to this.

Successors in title can agree to indemnify the original covenantor for any liability arising from a failure
to perform the positive covenant, these indemnities can form a chain all way from the original
covenantor through various successors to the current owner. However such a chain does not occur
automatically and must be agreed between each vendor and purchaser. Furthermore, the chain can
easily be broken if one successor cannot be found or is insolvent.

The case of Halsall v Brizell
5

held that there are certain situations where, contrary to the general rule,
the burden of a positive covenant will automatically bind a successor in title. These situations arise
where there is a benefit which corresponds to the burden imposed. In Halsell a landowner had the
benefit of a right of access over a road but was also subject to a covenant to make payments
towards the maintenance of the road. The court held that this positive covenant did not, strictly
speaking, bind successors in title, but it also held that successors in title were not entitled to enjoy the
benefit of the right of access without making the maintenance payments. The exercise of the right
was conditional on compliance with the positive covenant.

In the years following the decision in Halsall v Brizell the courts sought to apply the "benefit and
burden" principle narrowly, stating that it must be clear that the parties intended the covenant to be a
condition precedent

6
, the benefit must not be minimal and the burden must be relevant to exercise of

the right
7
, and the successors in title must in theory be able to choose between enjoying the right and

the burden or abandoning the right and escaping the burden
8
.

The law relating to Halsall v Brizell type situations was recently clarified in Wilkinson v Kerdene
Limited

9
. This case concerned a holiday village where numerous properties shared communal

access roads and facilities. The original conveyances had imposed obligations on the purchasers to
pay an annual sum as a contribution to the maintenance costs of the facilities, and imposed an
obligation on the vendor to carry out the maintenance. The vendor subsequently failed to fully
perform its maintenance obligations resulting in some communal facilities falling into disrepair and
others being removed entirely. The vendor encountered financial difficulties and was wound up, at
which point the relevant land was sold to Kerdene Limited.

Kerdene Limited made efforts to repair the facilities (other than those which had been removed) and
sought to obtain maintenance payments from the current chalet owners. The majority of these chalet
owners were not the original purchasers and were successors in title. The homeowners refused to
pay and Kerdene pursued the sums through the courts on the basis that the successors in title were
obliged to pay the maintenance sums pursuant to Halsall v Brizell.

The chalet owners argued that as the original payment had been for several services and the sum
could not be apportioned, the fact that several of the facilities no longer existed meant that the

5
[1957] Ch 169

6
Yorkbrook Investments Ltd v Batten [1985] 2 EGLR 100

7
Rhone v Stephens [1994] 2 AC 310

8
Thamesmead Town Ltd v Allotey [1998] EWCA Civ 15

9
[2013] EWCA Civ 44
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burden no longer aligned with the benefit and therefore Halsall v Brizell could not apply. This
argument was rejected both at the initial trial and upon appeal.

The basis of the decision was that it was not necessary for the benefit and burden to align fully for
Halsall v Brizell to apply. The fact that there is some correlation is sufficient. In theory the chalet
owners could still choose between enjoyment of the right and escaping the burden and so they were
bound to pay the maintenance charge.

This case illustrates that successors in title must approach issues relating to positive covenants with
caution. Whilst it is now clear that full alignment between benefit and burden is not necessary for
successors in title to be bound, the extent to which the two aspects must correlate is not entirely
clear. Parties must take care both at the point of the creation of the original interest and upon any
subsequent sales to ensure that they satisfy themselves as to the extent of their obligations.

Government pulls the trigger on vexatious
village green applications

Levelling the playing field?

The Growth and Infrastructure Act 2013 (the “Act”) was added to the statute books on 25 April 2013
and has made a number of immediate and important changes to the way in which land can be
registered as a town or village green (“TVG”). The Act also provides for further changes to come
into force in the future.

Applications to register land as a TVG (under the Commons Act 2006) have seen much press of late,
with the system often being abused by those that seek to prevent development. Registration of land
as a TVG effectively prevents future development, as registered land must be kept open for use by
members of the public for lawful sports and pastimes.

Developers and landowners alike will welcome the reforms introduced by the Act, which will
undoubtedly reduce the scope for vexatious TVG applications. At the heart of the changes is the
introduction of “Trigger Events” that will cause the right to apply to register land as a TVG to be
extinguished. It is important to note that the protection afforded by Trigger Events will be lost if a
corresponding “Terminating Event” occurs.

Trigger Events

Effective immediately, it will not be possible to register land as a TVG if a “Trigger Event” has
occurred in respect of that land. The Act adds a new Schedule 1A to the Commons Act 2006 which
sets out these trigger events. These include:
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 An application for planning permission in relation to the land being publicised
10

;

 A draft of a development plan or a proposal for a neighbourhood development plan being
published for consultation or adopted/made

11
.

The Trigger Events constitute a tangible shift in the balance of power towards the landowner and
should be welcomed by anyone seeking to develop land or to preserve their right to do so.

Terminating Events

Terminating Events are particular to each Trigger Event and have the effect of ending the protection
that the Trigger Event provided. For example, if an application for planning permission in relation to
the land is published, then this can be “terminated” in a number of ways including by the withdrawal
of that planning application, by the refusal of planning permission (subject to all means of challenging
the refusal having been exhausted), or if planning permission is granted but development does not
begin within the period prescribed for development to commence

12
.

Future Changes

The Act provides for further changes to come into effect in the future, which will provide additional
protection for landowners. These will include the ability for an owner of land (in England only) to
deposit statements and maps with the relevant Commons Registration Authority to prevent future
use of their land from qualifying as use “as of right” for “lawful sports and pastimes”

13
. In other words,

even if public use of the land continues, it will not count towards the 20-year period needed to be
proven for registration as a TVG.

The period of grace for making applications following the cessation of user “as of right” will be
reduced (in England) from two years to one year

14
and we may also see the introduction of fees for

making applications to register land as a TVG.

Summary

The introduction of Trigger Events to block applications to register land as a TVG is a significant step
and the Act as a whole affords landowners a range of additional means of protecting their interests.
The Act should serve to reduce the burden on Registration Authorities (and the taxpayer) of dealing
with applications and, whilst some people will feel that an opportunity has been missed to introduce
even wider protections for landowners, the Act does undoubtedly make significant progress in
limiting the extent to which the Commons Act 2006 can be abused.

10
Growth and Infrastructure Act 2013, Schedule 4, Trigger events 1 and 2

11
Growth and Infrastructure Act 2013, Schedule 4, Trigger events 3 to 6

12
Growth and Infrastructure Act 2013, Schedule 4, Terminating events 1(a) to 1(d)

13
Growth and Infrastructure Act 2013, Section 15

14
Growth and Infrastructure Act 2013, Section 14(3)
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Positive news for buyers in property
transactions as Court of Appeal adopts a
restrictive view of TUPE

McCarrick v Hunter
15

provides a rare Court of Appeal decision on the application of the Transfer of
Undertaking (Protection of Employment) Regulations 2006 (“TUPE”) to the changing of property
managers and owners in commercial property transactions.

Previously it was assumed that; on completion, the employees assigned to manage the property
automatically transferred to the buyer’s managing agent. McCarrick v Hunter considered for the first
time the applicability of TUPE to a situation where there was a change in the identity of the “the
client” for whom the services were provided.

TUPE

TUPE applies to two types of transfer:

(1) A standard business transfer – which occurs when an economic entity changes hands and
retains its identity post-transfer (Reg 3(1)(a)); and

(2) An SPC – which occurs when an outsourcing, retendering or insourcing takes place (Reg
3(1)(b)).

Whenever a TUPE transfer takes place, the employees of the seller automatically become
employees of the buyer, with no change in their terms and conditions of employment and with no
break in their continuity of service, which in turn protects a transferring employee’s length of service
for the purposes of accruing employment rights.

In McCarrick v Hunter, the primary focus was on the wording of Reg 3(1)(b)(ii), which provides that
when “activities ceased to be carried out by a contractor on a client’s behalf…and are carried out by
another person (“a subsequent contractor”) on the client’s behalf”.

The Facts

Mr McCarrick (“M”) was employed by the Waterbridge group of companies to provide property
management services. The Managing Director of Waterbridge was Mr Hunter (“H”).

In February 2009, Waterbridge was sold and M’s employment transferred to WCP Limited, where he
continued to manage the property portfolio. In August 2009, the mortgagee of the property portfolio
appointed LPA Receivers. On assuming control, the LPA Receivers appointed King Sturge to
manage the property in place of WCP Limited.

In effect, a re-tendering exercise had taken place. When this re-tendering took place, M did not
become an employee of King Sturge, but was directly employed by H, although he continued to
assist with the property management.

15 [2012] EWCA Civ 1399
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In March 2010, M was dismissed by H. M brought a claim of unfair dismissal. In order to do so, M
needed to show he had a period of continuous employment between Waterbridge and H. M argued
that:

 there had been an SPC from WCP Limited to H in August 2009 in accordance with Reg
3(1)(b)(ii); or

 H’s employment of him constituted the transfer of a business under Reg 3(1)(a).

Importantly, he did not argue that a standard TUPE transfer had taken place, solely an SPC.

At first instance, the Employment Tribunal agreed that there had been an SPC when H took over
from WCP Limited. This was despite the fact the Tribunal recognised that the client on whose behalf
the services were provided also changed, from Waterbridge to the mortgagee and the LPA
Receivers.

On appeal, the EAT reversed the Tribunal’s ruling, stating that the wording of Reg 3(1)(b) refers to “a
client”. Consequently, for an SPC to occur, the same client had to be involved throughout. Because
the client for whom the services were provided had changed, M could not show that an SPC had
taken place.

The EAT’s interpretation of the wording of Reg 3(1)(b) was upheld by the Court of Appeal. The Court
ruled that an SPC can only occur where the client who receives the service remains the same both
before and after the ownership of the property changes.

Consequences of McCarrick v Hunter

The outsourcing of property management services is well-established in the commercial property
sector. When a commercial property is for sale, the seller may well have an incumbent property
manager or service provider in place. However, purchasers of property could have their own
favoured property managers or employees that they wish to provide property management services.

Prior to the Court of Appeal’s judgment in McCarrick v Hunter, many outsourcing agreements and
real estate contracts were drafted on the presumption that TUPE would apply regardless of whether
the ownership of the property was changing. These agreements need to be reviewed in the light of
this case to deal with responsibility for any redundancies, and ensure that any new agreements
entered into have appropriately drafted indemnities and warranties.

Buyers will now have greater freedom to put their preferred property managers in place following the
transaction. It is likely that sellers will need to either relocate or make redundant their previous
property managers.

Beware of the business transfer

It is important to note that McCarrick v Hunter only deals with SPC transfers, and not a standard
business transfer under Reg 3(1)(a). The existence of an SPC is always fact-sensitive and the facts
in McCarrick v Hunter were relatively unique. Therefore whilst this case is very helpful in an SPC
situation, there will be many cases in which it does not apply.

Applying the rules of TUPE will always be an important element of any property transaction, and the
likely liability for getting it wrong is often sufficiently significant to have to factor into the value of the
transaction. Buyers and sellers of commercial property need to think carefully and take appropriate
advice before committing themselves.
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