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In recent years, competition 
authorities in the United States 
and Europe have sought to 

enhance their cooperation in order 
to achieve greater compatibility 
in the procedures and substan-
tive analyses they apply to the 
review of proposed mergers and 
acquisitions. In late January 2013, 
however, the European Commis-

sion (EC) disapproved the proposed acquisition of TNT 
Express (TNT) by the United Parcel Service (UPS). This 
decision is a reminder that more must be done: the 
convergence of competition standards applied by the 
EC and the U.S. Department of Justice (DOJ) may be a 
real achievement, but the application of those standards 
in practice still does not produce uniform, or even con-
sistent, results.1 Analytical divergence continues to 
create uncertainty and risks politicizing future consoli-
dation in the airline industry.

According to Joaquin Almunia, EC Vice Presi-
dent for Competition Policy, the EC determined that 
UPS’s acquisition of TNT would have reduced com-
petition among integrators (i.e., companies offering 
small package express delivery services) in 15 Euro-
pean countries.2 In some of those country markets, 
he said, the number of competitors would be reduced 
from four to three; in others, from three to two.3 DOJ 
did not publicly express its position on the proposed 
acquisition, but it almost certainly would have consid-
ered any anticompetitive impact in the United States 
to be curable. Indeed, it is quite likely that—had DOJ 
been in the EC’s shoes—it would have analyzed the 
same set of facts differently and approved the acquisi-
tion with remedial conditions.

The foreseeable consequences of such decisional 
differences could affect the future of both aviation-
related mergers and global alliances. The UPS-TNT 
case may presage a material increase in months of 
regulatory uncertainty and substantial regulatory 
expenses. Such growing uncertainty about whether a 
merger or acquisition will be approved (and, if it is, 
subject to what conditions) would also likely impact 
airports because scheduling rationalization and termi-
nal relocations are often among the first changes to 
result from such consolidations.

In this article, we address (1) the competition 
standards applied by DOJ and the EC, (2) the eco-
nomic policy and remedial approaches the DOJ and 
EC use in evaluating their respective competition law 

standards, and (3) the need for closer coordination 
between DOJ and the EC, and further convergence in 
their competition analyses.

DOJ and EC Standards Governing Mergers  
and Acquisitions
The principal statutory standard for DOJ’s evalua-
tion of prospective mergers and alliances is set forth 
in section 7 of the Clayton Act.4 That section prohib-
its business combinations where “. . . in any line of 
commerce or in any activity affecting commerce in 
any sector of the country, the effect of such acqui-
sition may be substantially to lessen competition, 
or tend to create a monopoly.”5 DOJ and the Fed-
eral Trade Commission (FTC) have issued Horizontal 
Merger Guidelines to provide greater transparency to 
their application of section 7 to particular mergers and 
acquisitions.6 The original Merger Guidelines were 
issued in 1982 and have been revised and reissued 
several times since then. The “unifying theme” of the 
current version, the 2010 Horizontal Merger Guide-
lines, “is that mergers should not be permitted to 
create, enhance, or entrench market power or to facili-
tate its exercise.”7 A merger enhances market power, 
the Guidelines explain, “if it is likely to encourage one 
or more firms to raise price, reduce output, diminish 
innovation, or otherwise harm customers as a result of 
diminished competitive constraints or incentives.”8

The basic standard for the EC’s evaluation of merg-
ers and acquisitions is found in Council Regulation 
(EC) No. 139/2004 of January 20, 2004, better known 
as the EC Merger Regulation:

A concentration which would significantly 
impede effective competition, in the common 
market or in a substantial part of it, in particular 
as a result of the creation or strengthening of a 
dominant position, shall be declared incompat-
ible with the common market.9

EC commentary clarifies the meaning of this standard: 
“The Merger regulation prohibits mergers or acquisi-
tions that would significantly reduce competition. . . . 
If the Commission finds the transaction would distort 
competition, it may stop the deal unless the company 
proposes remedies to solve the competition problem.”10 
The EC has also issued guidelines “as to how the Com-
mission assesses concentrations [including mergers and 
acquisitions] when the undertakings concerned [i.e., the 
parties] are actual or potential competitors [in] the same 
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relevant market.”11 In language parallel to the DOJ/FTC 
Guidelines, the EC Guidelines state that horizontal merg-
ers that “creat[e] or strengthen[ ] a dominant position” 
may “significantly impede effective competition . . . by 
eliminating important competitive constraints on one or 
more firms . . . ,”12 thereby enabling the dominant firm to 
exercise market power by “profitably increas[ing] prices, 
reduc[ing] output, choice or quality of goods and ser-
vices, diminish[ing] innovation, or otherwise influenc[ing] 
parameters of competition.”13

Divergence, Convergence,  
and a Return to Divergence
Despite the general similarity between the EC and 
DOJ merger standards, there have been material dif-
ferences in the underlying economic and consumer 
welfare policies of the competition authorities. The 
divergence seemed especially great a little over a 
decade ago in connection with General Electric’s pro-
posed acquisition of Honeywell. DOJ had favorably 
reviewed the transaction and would have approved it 
subject to certain divestitures and conditions, includ-
ing the divestiture of Honeywell’s helicopter engine 
business and the licensing of a new competitor to 
maintain and repair certain Honeywell engines.14 The 
EC blocked the transaction before it could be imple-
mented, however, on the grounds that the deal would 
strengthen GE’s dominant position in the market for 
large jet engines and enable Honeywell to gain a 
dominant position in the small engine, avionics, and 
nonavionics systems markets in which it competed.15

According to one senior DOJ official at the time, 
the EC’s decision “triggered a firestorm of criticism, 
not just from the U.S. antitrust agencies and senior 
administration officials, but also from the business 
community generally and from leading economists, 
antitrust legal scholars, and editorial writers.”16 Charles 
James, then head of DOJ’s Antitrust Division, stated 
that the “analysis employed by the EC is antithetical to 
the goals of antitrust law enforcement.”17 One of his 
deputies said that the United States and EC reached 
different conclusions because the EC incorrectly “used 
[the antitrust laws] to protect competitors from com-
petition in order to preserve competition”18 at the 
expense of protecting consumers, and suggested that 
the EC’s decision gave undue weight to the complaints 
of GE’s and Honeywell’s European competitors.19

After considering their disparate conclusions con-
cerning the GE/Honeywell acquisition, competition 
officials on both sides of the Atlantic tried to mend 
fences by increasing their level of coordination to 
achieve greater convergence. The following year, in 
2002, the DOJ, FTC, and EC jointly released the first 
“Best Practices on Cooperation in Merger Investiga-
tions,” two objectives of which included “enhanc[ing] 
cooperation between the U.S. antitrust agencies and 
the European Commission in merger review, and 

minimiz[ing] the risk of divergent outcomes. . . .”20 The 
2002 “Best Practices” were revised and strengthened in 
2011. A key goal of the 2011 “Best Practices” is to “[p]
lace greater emphasis on coordination among the agen-
cies at key stages of their investigations, including the 
final stage in which agencies consider potential reme-
dies to preserve competition.”21

Enhanced cooperation has not always led to similar 
results, however. In December 2011, DOJ approved—
subject to certain divestitures and other conditions—a 
proposed merger between Deutsche Borse and NYSE 
Euronext, which are among the world’s largest opera-
tors of equities and equity derivatives exchanges.22 But 
a few weeks later, and less than three months after the 
issuance of the 2011 “Best Practices,” the EC blocked that 
transaction on the ground that it would have created a 
“quasi-monopoly” in the market for European financial 
derivatives traded globally on exchanges.23

In light of this recent divergence, the question for 
prospective airline merger partners is whether the 
EC’s UPS-TNT decision signals a troubling return 
to the view that government regulators, rather than 
markets, are best positioned to maximize consumer 
welfare. The EC’s refusal to permit the consummation 
of other airline acquisitions in recent years, including 
Ryanair/Aer Lingus24 and Olympic Air/Aegean Air-
lines,25 only compounds that concern.

The EC’s decision in the UPS-TNT case appears to 
rest in large part on conclusions regarding the scope 
of the relevant market and the competitive viability 
of divested assets that DOJ would have been unlikely 
to draw. An essential component of any competition 
law evaluation of a business combination is the need 
to define the transaction’s likely effect within a rel-
evant product and geographic market.26 The breadth 
of the market definition can often be determinative of 
the decisional result. In the UPS-TNT case, it appears 
that the narrow market definition adopted by the EC 
all but predetermined the EC’s negative view. The EC’s 
definition of the relevant market as only consisting 
of the four existing integrators appears questionable. 
That definition ignores the cross-elasticity between 
express air services and truck, high-speed rail, postal 
service competitors, and combination aircraft belly 
capacity.27 Indeed, even under the EC’s narrow, inte-
grator-only market definition, the potential reduction 
would have been from four to three competitors in 
many markets.28 This would compare favorably to the 
far larger U.S. express air service market, which has 
only three integrators and lacks an equivalent to the 
well-regarded European high-speed rail network.

In addition to defining the relevant market very 
narrowly, the EC required the parties to prove that 
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UPS’s proposed divestitures would remedy the anti    
competitive effects of the merger with greater cer-
tainty than DOJ would likely have required. UPS 
offered to divest TNT’s subsidiaries in the 15 coun-
tries where the EC believed the merger would have 
restricted competition, plus Spain and Portugal, and 
to allow the purchaser to access UPS’s intra-Europe 
air network for five years.29 The EC “carried out an in-
depth assessment [of this proposed remedy], including 
a market test where customers and other interested 
parties were consulted,” but it concluded that the 
remedy was inadequate.30 According to some commen-
tators, the EC imposed an unrealistically high burden 
on UPS, requiring it to virtually assure the creation of 
another integrator with almost the same market pres-
ence as TNT.31

Increased Uncertainty for Prospective  
Mergers and Acquisitions
The EC’s apparent reluctance to rely on market forces 
to foster reasonable competitive responses has caused 
some commentators to wonder how far the EC has really 
moved from “the more statist tradition that places greater 
confidence in the utility of governmental intervention in 
markets,” as one DOJ official described it shortly after 
the EC’s GE-Honeywell decision.32 For airlines consider-
ing potential mergers or acquisitions, the EC’s apparent 
tendency to require that business combination par-
ties offer to create a “new” competitor as a condition of 
approval would present a difficult challenge.

The proposed American Airlines (AA)/US Airways 
(US) merger, for example, will require review by the 
EC as well as DOJ, regardless of how it is structured. In 
terms of seat capacity, AA is currently the fifth-largest 
carrier between North America and Europe, with a 6.7% 
share of that market.33 US is the ninth-largest, with a 
4.6% share.34 The merger would create the third-largest 
carrier in that market, with a combined share of 11.3%, 
placing it just ahead of British Airways and Lufthansa, 
but behind Delta and United.35 Only six European air-
ports are now served by both AA and US—Frankfurt, 
London Heathrow, Madrid, Manchester, Paris-CDG, and 
Zurich—and AA and US serve these cities from dif-
ferent U.S. cities.36 Given the merger’s relatively small 
impact on European airlines’ transatlantic markets 
and the fact that AA and US have no overlapping city-
pair routes between the United States and Europe, one 
would expect this merger to be approved with few if 
any slot divestitures or other conditions. The apparent 
rationale behind the EC’s UPS-TNT Express deci-
sion, however, creates uncertainty as to the EC’s likely 
response to the AA/US combination.

In the context of increasingly important global alli-
ances, the troubling new concern would be whether the 
members of any alliance involving a number of over-
lapping routes will now be required to find and induce 
another prospective competitor to enter.37 It may no 

longer be enough for the alliance carriers to commit 
to hold aside attractive landing slots and related termi-
nal facilities for prospective new entrants (should such 
entrants emerge). Rather, the prospective alliance and/or 
merger partner might have to arrange for another airline 
to become an actual competitor. In many, if not most, 
instances, a requirement to create a “prepackaged” com-
petitor poised to replace an alliance partner or merged 
carrier could pose an insurmountable problem.

The Need for Convergence and Consistency
The airline industry may now have to contend once 
again with uncertainty and expense as part of any 
proposed business combination. For national compe-
tition authorities, such divergent views also pose the 
problem of inconsistent and ultimately less effective 
remedies. Given their separate competition law frame-
works and procedures, it is not realistic to expect DOJ 
and the EC to reach identical outcomes in every case. 
As Assistant Attorney General Charles A. James said 
in 2001 following the EC’s decision to block the GE/
Honeywell acquisition, however: “The importance 
of reaching consistent outcomes is obvious. Besides 
imposing substantial costs on the merging firms 
involved, divergent outcomes undermine the public’s 
confidence in the work we do and risk politicizing 
antitrust—both of which can have adverse effects on 
sound and predictable antitrust enforcement.”38

Despite the progress that has been made toward 
the goal of convergence since 2001, further steps can 
and should be taken to maximize the adoption of 
common analyses and approaches to merger review. 
If convergence is to get back on track, early and fre-
quent discussions and information sharing among 
DOJ/DOT and the EC are imperative. The value of 
these exchanges could be facilitated by the transaction 
parties granting appropriate confidentiality waiv-
ers. Reliance on more frequent exchanges under the 
umbrella of the International Competition Network39 
may also enhance the prospects for more consistent 
decisional results. The significant potential consumer 
welfare and economic stakes involved in most airline 
consolidations are such that the United States and EC 
should continue to make it a priority to narrow their 
competition law decisional differences.
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