
FINANCE MATTERS

Maiden Civil (P&E) Pty Ltd & ORS v Queensland 
Excavation Services Pty Ltd (QES) & ORS [2013]  
NSWSC 82 

In Australia’s first breakthrough case, applying the priority rules under 
the Personal Property Securities Act 2009 (Cth) (PPSA), the Court found 
that the registered security interest of a financier had priority over the 
unregistered ownership interest of QES in relation to several Caterpillar 
vehicles. 

QES had not registered its security interest in the vehicles on the 
relevant register in the Northern Territory before the enactment of 
the PPSA and therefore the interest was not perfected under the 
transitional security provisions of the PPSA. Maiden had possession of 
the vehicles under a verbal financing lease agreement with QES. When 
Maiden became insolvent, QES’ ownership interest in the vehicles 
vested in Maiden because the interest was not perfected. 

This case demonstrates the importance of ensuring that security 
interests are registered to ensure priority is maintained. It is also 
essential to recognise that transitional security interests that were not 
registered on the relevant state or body register before the PPSA are 
not perfected by the transitional provisions of the PPSA. 

Structured Commodity Finance – Changing Participants

In today’s market conditions where banks remain “very selective” 
and equity valuations are volatile, resource companies may be well 
served to seek to generate competitive tension amongst their capital 
providers by considering alternatives to traditional bank loans, equity 
and convertible debt.

Structured commodity finance is a collective description given to 
various methods of funding the pre-production of, or providing working 
capital for, natural resource projects by tying the production of 
resources to repayment obligations. 

The market for such funding methods has been an increasingly active 
and useful alternative to traditional finance over the last few years, 
particularly as the purchasers of natural resources have become 
frequent providers of such capital. 

Purchasers ranging from state-owned enterprises, to utilities 
and trading companies such as Nobel Group and MRI/CWT have 
demonstrated the willingness to secure future off-take of commodities 
by paying upfront, and often taking on considerable pre-production risk 
in the meantime.

A basic transaction may be structured along the following lines:

• The producer is a company with a project that is up and running 
or potentially as early as in pre-bank feasibility study stage. The 
producer requires capital to invest in infrastructure and capital 
expenditure or provide working capital. 

• The trader is a company that is interested chiefly in taking delivery 
of some or all of the project’s output and is willing to provide the 
capital to obtain the future off-take. 

• The parties enter into an agreement whereby the producer receives 
a “prepayment” and undertakes to deliver over a specified period 
(usually one or two years) a minimum amount of production. 

• Product deliveries are set to be sufficient to amortise the 
prepayment, usually by requiring more product to be delivered than 
the expected spot market prices would suggest necessary. If during 
a period the value of the product delivered is more than required 
to amortise that portion of the prepayment, the trader pays the 
producer for the additional product at pre-agreed discount to the 
spot price. 
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Other structures may be used to suit the particular producer or the 
project. For example, if the product requires refining and the producer 
wishes to retain some exposure to the refined product’s spot market 
price, an off-balance structure could be put into place that might appear 
as follows:

• The trader/financier agrees to purchase or prepay for the delivery 
of some portion of the project’s product at the refinery gate on an 
on-going basis. 

• The trader/financier contracts with the processor to refine the raw 
product into its market-ready form.

• The trader/financier then sells some portion of the resulting refined 
product back to the producer (or more likely markets that portion on 
behalf of the producer) and sells the rest to the market on its own 
account.

Going one step further, the transaction could be structured in advance 
to allow the trader to refinance its prepayment on a limited recourse 
basis once production is achieved. The bank would take an equitable 
assignment over the trader’s contractual rights with the producer and 
require a payment account to be secured in its favour.

Traders often seek to enter into marketing contracts with producers. 
They generally prefer exclusive rights to bring the product to market to 
avoid competing with the producer in the market. 

Traders may also be convinced to take small equity stakes in a 
producer, however most trading companies do not want to be long-term 
shareholders, preferring to use their capital to trade. That being said, 
Japanese and Chinese trading companies have been seen to prefer just 
such a long term shareholding, with the Chinese perhaps preferring 
larger stakes as well as being interested in learning operational 
lessons. 

The natural resources and finance teams at Squire Sanders have many 
years of experience in efficiently executing structured commodity 
finance deals in multiple jurisdictions and are happy to discuss 
permutations on these and other structures.

Australia’s National Infrastructure Plan

In July 2013, Infrastructure Australia (the statutory body which advises 
governments, investors and infrastructure owners on Australia’s 
infrastructure issues) released Australia’s National Infrastructure Plan 
(Plan).

The Plan is a report to the Council of Australian Governments and aims 
to provide a clear set of actions for governments and the community. 
The proposed actions aim to prepare Australia for its infrastructure 
needs in the face of challenges such as climate change, closing the gap 
for Indigenous communities and an ageing and increasing population.

There are seven key reforms identified in the Plan:

1 Establishing a single national infrastructure fund: Allowing 
governments to invest in the best projects whilst looking at the big 
picture for infrastructure development in Australia.

2 Use government budgets innovatively: Structuring the financing 
of projects differently to encourage private sector investment (e.g. 
public private partnerships).

3 Recycle capital for new infrastructure: Divesting mature public 
assets (such as airports, roads and ports) and using the funds to 
invest in new infrastructure.

4 User pays – user says: Move away from infrastructure funded by 
government subsidies and encourage projects to be funded by 
consumers. This will lead to infrastructure that is better developed 
at a standard consumers are willing to pay for.

5 Reduce layers of government: Allowing for integrated infrastructure 
planning across governments and streamlining the approvals 
process for new projects.

6 Be world leaders in project governance: Using best practice project 
governance to reduce the risk of project failure or cost overrun.

7 Smarter, leaner infrastructure procurement: Improving project 
procurement and the bid process to reduce costs for the 
government and private sector bidders to give the private sector 
more certainty. 

The Plan recognises that governments need to encourage private 
sector involvement in the development and implementation of the 
infrastructure reforms in Australia. In our view, the private sector can 
assist in the implementation of these reforms, mainly through the 
purchase of mature public assets and innovative structuring of finance 
for new projects in conjunction with government funds.

Whilst the reforms and aims suggested in the Plan are commendable, 
implementation of the Plan will require significant action by, and 
cooperation between, different levels of government, which is difficult 
to see happening given the current political climate.
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Meet our team

Of Counsel Josh Clarke talks superheroes, 
deals and music. 

Practice areas: Cross-border finance. Broad 
experience in syndicated and secured 
bank financings with a particular focus on 
leveraged, project, structured-commodity and 
export credit agency-backed financings.

Recognition: ‘recognised by Chambers Asia 
Pacific 2012 as a leader in banking and 
finance (international firms)’

1. Who is your favourite superhero? 

That’s a tough one.  But if the selection is based on who would I 
want to be, I would say Iron Man – because without the suit you’d 
still be a wise-cracking genius, billionaire, playboy philanthropist. 

2. What kind of car do you drive? 

A virtually anonymous iX35 

3. What is the most interesting deal you’ve worked on? 

I enjoy the transactions through which you learn about the 
underlying industry, one in particular was a US$276 million oil 
borrowing base facility for a syndicate of banks and Trafigura.

4. How many cities have you lived in? 

Counting Perth, 9 cities on 4 continents (and no, my parents weren’t 
in the military).

5. What is your all-time favourite band and song? 

Another difficult question because the answer changes all the time. 
Depending on what I’m doing it could be any of the Foo Fighters’ 
“Walk”, Led Zeppelin’s “Over the Hills and Far Away”, JS Bach’s 
“Brandenburg Concertos” (on period instruments) or Dizzy Gillespie 
and a big band performing “Man from Monterey”.
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