
34322638/7/L 
 

 

 

UK Tax Bulletin 

September 2013 
 



34322638/7/L 
 

 

39 Offices in 19 Countries    2    squiresanders.com 

Introduction  

Current Rates: ................................................................................ Latest rates of inflation and interest 

Statutory Residence Test: .............................................. The meaning of "home" could catch you out 

Duality of Purpose: ......................................................................................... Another slant on this rule 

Personal Goodwill: .................................................... An Employment Tribunal has helpful comments 

Cessation of Trade: ...................................................................................... When does a trade cease 

 

 

 



34322638/7/L 
 

 

39 Offices in 19 Countries    3    squiresanders.com 

Latest Rates of Inflation and Interest 

The following are the current rates at September 2013 

Current Rates September 2013 

Retail Price Index: August 2013 251.0 

Inflation Rate: August 2013 3.3% 

Indexation factor from March 1982:  

to April 1998 

to July 2013 

to August 2013 

 

1.047 

2.143 

Not yet published 

 

Interest on overdue tax 

Interest on all unpaid tax is charged at the same rate. 

The formula is Bank base rate plus 2.5% which gives a present rate of 3%. 

There is one exception: Quarterly instalments of corporation tax bear interest at only 1.5%. 

Repayment supplement 

Interest on all overpaid tax is payable at the same rate. 

The formula is Bank base rate minus 1% but with an overriding minimum of 0.5% which applies at the 
present time. 

Official rate of interest 

Since 6 April 2010: 4% 
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Statutory Residence Test : Home 

It will take a long time before the various uncertainties in the new statutory residence test are resolved 
and it is only residence nerds who will keep agonising over all the various points.  However, every now 
and again, something really important pops up which deserves wider comment. 

It may be remembered that there was a problem with the automatic residence test about the amount of 
time you spend in your foreign home.  That has now been resolved by the latest HMRC guidance but 
there is another serious issue. 

Nobody takes much notice of the automatic tests because they tend to be applicable only in the most 
obvious circumstances.  Not so.  Under the automatic UK residence test you will be conclusively UK 
resident (forget UK ties and the number of days etc.) if you have a UK home which is available to you 
for more than 91 consecutive days and you spend more than 29 days in it.  So being in the UK for 30 
days can be enough to make you resident.   This could be an unpleasant surprise. 

This will not apply if you have an overseas home where you spend more than 29 days during the 
course of the year.  However, it has to be an overseas home.  A holiday home will not count.  So you 
have a home in the UK and you have a home in France and you spend 30 days in your home in 
France, then you are in the clear.  But, if HMRC can establish that your home in France is only a 
holiday home, it will not count as a home.  (It will be a place to live for the purposes of the UK ties tests 
– but that does not mean it is a home).  If your French property is only a holiday home, then you only 
have one home for the automatic residence test, and that home is in the UK.  You are therefore 
automatically resident.  End of story.   

I think this may cause a few problems – and they will not be resolved until we have some clarity about 
what is meant by a home.  That may take some time. 

 

Duality of Purpose 

The Upper Tribunal has recently considered HMRC's appeal in the case of Healy where the First Tier 
Tribunal allowed Mr Healy a deduction from his professional income as an actor for the costs of renting 
a flat close to the theatre where he was in a long running production.  The problem can be expressed 
comparatively simply.  If he had stayed in a hotel close to the theatre that would have been deductible 
so why should the (no doubt cheaper) cost of renting a flat for exactly the purpose not be tax deductible. 

Unfortunately, the analysis is not so easy.  To be entitled to a deduction, the expenditure must be laid 
out wholly and exclusively for the purposes of trade.  If the money is spent partly for business purposes 
and partly for private purposes none of it is deductible.  Everybody knows that.  The difficult bit is 
determining what is a private purpose. You might think that buying clothes exclusively (even 
necessarily) for the purposes of your work would be deductible.  Even more so if the idea of some 
private purpose never entered your head.  However, we know from Mallalieu v Drummond that this is 
not good enough.  We must have regard to the subconscious motive of the taxpayer – that is the 
motive that he does not know about.  In the case of Mallalieu v Drummond, the subconscious motive 
was the need for warmth and decency.  It was this subconscious private motive which meant that the 
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whole of the expenditure was disallowable on the grounds of duality of purpose. 

However, in Mallalieu v Drummond the House of Lords recognised that there is a distinction between 
the purpose of the expenditure and the effect of that expenditure.  The best example is that of the 
doctor who needs to attend upon his patient who lives in the South of France.  The cost of his journey 
is deductible if attending on his patient is the sole purpose for the trip – the fact that he will have a nice 
time in the South of France is incidental and not a private purpose.   

Returning to Mr Healy, the First Tier Tribunal found that his sole purpose for renting the flat was wholly 
and exclusively in connection with his profession as an "actor".  Not quite the right wording perhaps, but 
certainly close enough.  The Upper Tribunal said that the First Tier Tribunal did not apply the right test.  
They should have considered whether there was a dual purpose in Mr Healy renting the flat.  This is a 
bit puzzling because the Tribunal actually said "I do not find that there was a duality of purpose".  
Anyway the Upper Tribunal went on to say that they should have considered whether the effect of 
taking the flat, namely of providing him with warmth shelter and comfort, was merely incidental to the 
business purposes or whether there was a dual purpose. 

The Upper Tribunal explained that there is a distinction between effects which are aimed at (and that is 
the purpose of the expenditure) and those which are incidental to that aim.  (Having regard to the 
above, this is rather unfortunate wording, but I think it is clear what they mean.) 

They said that it was necessary to establish on a subjective basis what was in Mr Healy's mind when 
he entered into the tenancy agreement.  The Upper Tribunal did not have the benefit of the presence of 
Mr Healy and were unable to carry out that exercise so the matter has been remitted to the First Tier 
Tribunal for reconsideration.   

This all seems a bit odd to me.  The clear evidence was that that Mr Healy's subjective purpose was to 
do nothing more than provide himself with the equivalent of hotel accommodation.  He could hardly 
give evidence about his subconscious purpose – if he knew about it, it would not be subconscious.  
Accordingly, I cannot see why the Upper Tribunal were concerned that they did not have Mr Healy 
before them to consider this aspect.  He could not have told them about his subconscious motive and it 
would have to be inferred from the facts.  Anyway, the matter is going back to the First Tier Tribunal 
and they are going to consider whether there was a duality of purpose or not. 

It gets odder. 

The Upper Tribunal acknowledged that if a duality of purpose test were to be applied to expenditure for 
hotel accommodation it could never be deductible because it inevitably provided shelter and warmth.  
The Tribunal concluded that if the provision of warmth and shelter is merely an incidental aspect of the 
expenditure rather than a purpose in itself, the expenditure is allowable.  But why does anybody stay in 
a hotel?  It is for warmth and shelter overnight – that is the whole point – and it certainly seems no 
more incidental that Miss Mallalieu's court clothing for which she failed to obtain a deduction because 
they provided her with warmth and decency.   

Trying to divine some general principle here is getting increasingly difficult although it will be very 
interesting to see what happens when the matter is reheard by the First Tier Tribunal. 
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Personal Goodwill 

For some time, HMRC have taken the view that any goodwill attributable to the personal skills of a 
proprietor of a business cannot be transferred - for example to a company on incorporation.  They say 
that a company cannot carry on a profession and therefore it is impossible to transfer a business 
involving a professional activity to a company.  This may come as a surprise to a number of 
professional firms of chartered accountants who have transferred their professional activities to 
companies.  HMRC may well say that a company cannot cut your hair, or cook your food - but I do not 
see why not.  A company can present a TV programme or drill for oil, so why can it not cut my hair or 
perform an eye operation. 

If goodwill exists, it is an asset which can be bought and sold and it should not matter whether the 
goodwill derives from the skills of one person, or of a larger workforce. 

Arguments will no doubt continue on this theme but I was interested to read about a recent 
Employment Tribunal case supporting the view that a medical practitioner did have goodwill which 
could be bought and sold.  This is highly relevant because HMRC are particularly exercised at the 
moment about the goodwill of medical practitioners and have established a special team to consider 
the whole question.   

I do not yet have a reference for the Employment Tribunal case and will be considering it further in due 
course.  Nevertheless, it is interesting to know that there is more than merely professional support for 
the proposition that goodwill (even the type of goodwill that HMRC likes to characterise as "personal") 
can properly be transferred. 

 

Cessation of Trade 

It is often quite important to determine when a trade ceases – one of those reasons being the 
application of terminal loss relief.  This issue was examined recently by the Tribunal in the case of 
Dhalomal Kishore TC 2855 although the conclusions were somewhat curious. 

The taxpayer was trading in mobile phones and he claimed to have ceased to trade in June 2006.  The 
facts were a bit complicated but never mind.  What caught my eye was the concluding part of the 
judgment of the Tribunal and their reasoning for concluding that he had not ceased to trade which went 
as follows: 

(a) We find that Mr Kishore remained able to trade in mobile phones after June 2006.  

(b) We consider that the reason that he did not do so was because… (various reasons). 

(c) We find that Mr Kishore did not rule out the possibility of trading in mobile phones again if the 
circumstances were right and the opportunity arose. 

(d) Mr Kishore stopped trading in mobile phones after April 2006. 
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The Tribunal concluded that Mr Kishore did not cease trading in 2006/7. 

No – I cannot understand it either.  I could understand an argument that the trade did not cease but 
was merely suspended (like in those wartime cases where hostilities rather got in the way) but there 
was no suggestion that this principle was being adopted here.  

Similarly, we know from the decision in A Debtor v CIR and Official Receiver [1992] STC 549 that a 
business continues until all the debts of the business in the course of trade have been paid and that 
includes liabilities for taxation.  However, there is no suggestion that this was in point either. 

It seems rather odd (quaint perhaps) that despite the importance of trading In our tax code, it provides 
no definition of a trade, nor is it particularly clear when a trade starts (see Mansell v HMRC) nor does it 
seem particularly clear when a trade ceases. 
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