
Recent Decisions of Interest

Whether a plaintiff in a public-records action demonstrated a sufficient 
public benefit is irrelevant in determining whether statutory damages 
are authorized under Section 149.43(C)(1) of the Ohio Revised Code. 
Also, a plaintiff is not entitled to attorney fees unless a court has 
actually issued a judgment compelling compliance with the Ohio Public 
Records Act. State ex rel. DiFranco v. South Euclid, 2014-Ohio-538 (Ohio 
Supreme Court). 

The provisions in Section 4921.25 of the Ohio Revised Code that 
grant the Public Utilities Commission of Ohio the authority to regulate 
towing companies as “for-hire motor carriers” is constitutional as a 
general law, but the provisions in that statute attempting to preempt 
any municipal regulation of towing companies violates the Ohio 
Constitution’s home-rule provision. Cleveland v. State, 2014-Ohio-86 
(Ohio Supreme Court).

The provisions in the city’s ordinance creating a “quasi-judicial tribunal” 
to hear contested automated camera traffic citations violate the Ohio 
Constitution’s provision vesting the State’s “judicial power” in the 
Ohio Supreme Court and the inferior courts established by the General 
Assembly, which has granted the authority to hear such cases to the 
municipal courts. Jodka v. Cleveland, 2014-Ohio-208 (Ohio App. 8th Dist.).

A city charter awarding points based on examinee’s residency on civil 
service promotion exams violates Section 9.481 of the Ohio Revised 
Code, which states that “no political subdivision shall require any of its 
employees, as a condition of employment, to reside in any specific area 
of the State” and which the Ohio Supreme Court has held preempts 
municipal legislation enacted to the contrary. Cleveland Firefighters 
Assn. v. Cleveland, 2013-Ohio-5439 (Ohio App. 8th Dist.).

A city’s failure to acknowledge a public records request within three days 
of having received it is not a per se violation of the Ohio Public Records 
Act, entitling the party seeking the public records to attorney’s fees. State 
ex rel. Verhovec v. Marietta, 2013-Ohio-5414 (Ohio App. 4th Dist.).

Although the clerk of council’s handwritten notes of a public meeting’s 
minutes are public records, the plaintiff seeking damages for city’s 
failure to disclose those handwritten notes was not entitled to 
damages because she was not “aggrieved,” as required by the 
Ohio Public Records Act. Plaintiff requested the records as part of a 
scheme to collect damages from municipalities throughout the State 
by requesting records that had been lost or destroyed. State ex rel. 
Verhovec v. Marietta, 2013-Ohio-5415 (Ohio App. 4th Dist.).

A genuine issue of material fact exists in wrongful death action as to 
whether officer’s conduct in closely pacing a car to determine if it was 
speeding constitutes “willful or wanton misconduct” under the Political 
Subdivision Immunity Act and, thus, precluding immunity. Gilbert v. 
Cleveland, 2013-Ohio-5317 (Ohio App. 8th Dist.).

A county has no authority to transfer real property belonging to the 
county to an office of economic development, established under 
Section 307.07 of the Ohio Revised Code, but a county may transfer 
“lands or interests in lands” owned by the county (but not buildings) to 
an economic development corporation that has been designated as an 
agency of the county under Section 1724.10 of the Ohio Revised Code. 
2014 Op. Att’y General No. 2014-003.

Allocation of Bond Premium – Auditor’s Bulletin 2014 - 001:

On February 6, 2014, the Auditor of State issued Bulletin 2014-001, 
which provides guidance to public entities on the allocation and 
use of premium received from the sale of bonds or notes. In that 
Bulletin, the Auditor of State explains his view that, in the absence of 
specific statutory authority to the contrary, the provisions of Sections 
133.32 and 5705.10(E) of the Revised Code require that bond and 
note premiums be deposited in a public entity’s bond retirement fund 
and preclude a public entity from depositing them into its project 
(construction) funds. While making it clear that he would make no 
findings with respect to premium allocated and used to pay financing 
costs, the Auditor of State announced his intention to issue findings 
for adjustment against project funds in favor of bond retirement funds 
to the extent entities deposit premium to such project funds contrary 
to the provisions of Sections 133.32 and 5705.10(E). The Bulletin will 
become effective on July 1, 2014 and will be applicable to premium on 
bonds and notes issued on or after that date.

Ohio Public Private Partnership Legislation

Public Private Partnerships (PPPs) have long been used outside the US 
to procure major transportation projects and are now becoming more 
prevalent here. At the state level, PPPs in Ohio are governed by statute 
codified at Revised Code §§5501.70-5501.83. The Ohio Department 
of Transportation (ODOT) has adopted a Public-Private Initiatives 
Policy and related procedures to describe the manner in which it will 
implement the Ohio PPP statute. 

The Ohio PPP statute is very broad and authorizes ODOT to enter into 
agreements with a private entity (typically a consortium of private 
entities) to develop, finance, maintain or operate certain transportation 
facilities. Eligible transportation facilities include highways, roads and 
bridges, port and rail facilities, rest areas, ferries, port facilities on 
navigable waters and intermodal facilities.

Although the Ohio PPP statute contemplates a competitive procedure 
for ODOT-sponsored PPP projects, it permits ODOT to accept unsolicited 
proposals for public private initiatives if these unsolicited proposals 
satisfy certain statutory requirements. In either event, the terms of the 
arrangement are ultimately included in a statutorily-required public-
private agreement.

The Ohio PPP statute does not generally permit governmental entities 
to submit proposals for PPP projects, but assumes other governmental 
entities may work with private entities preparing bids or proposals, and 
anticipates that an “affected jurisdiction” may be a party to a public 
private agreement. 

For a detailed summary of Ohio’s PPP program for transportation 
projects see the article “Public Private Partnership Legislation: Ohio,” 
prepared by D. Bruce Gabriel, Jeffrey A. Bomberger and Gregory R. 
Daniels, together with Practical Law Finance, published in Practical 
Law in January 2014. For additional information on PPPs, please see 
the speakers’ outline on “Negotiating PPP/P3 Agreements” prepared by 
Squire Sanders in August 2013.
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https://ohioauditor.gov/publications/bulletins/2014/001.pdf
http://www.dot.state.oh.us/Divisions/InnovativeDelivery/DID%20Policy/ODOT%20PPP%20Policy%2011-15-2012%20(703457999_1)%20-%20Signed.pdf
http://www.squiresanders.com/files/Publication/eabff08c-7c70-42dd-a9d4-7f72d5a34489/Presentation/PublicationAttachment/835abac2-ce00-4cca-92fd-7fe05fd2ffa6/Practical-Law-Public-Private-Partnership-Legislation-Ohio.pdf
http://www.squiresanders.com/files/Event/bc069d55-845b-4050-aa46-72b07f933a7e/Presentation/EventAttachment/513b4f51-4a89-441b-b1af-72d38822225c/Council-of-Development-Finance-Agencies-Negotiating-PPP-P3-Agreements.pdf


The contents of this update are not intended to serve as legal advice related to individual situations or as legal 
opinions concerning such situations nor should they be considered a substitute for taking legal advice.
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