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other words, it covers everything. All 
that is required is that the information is 
reasonably required.

The burden of proof in demonstrating 
that material is “reasonably required” for 
the purpose of checking a tax position 
falls on HMRC, and that seems a light 
burden – given HMRC’s statutory role 
it is unlikely that many requests will be 
adjudged unreasonable, although it can 
happen. 

Appointment diary
In the case of Dr Kathleen Long v 
HMRC [2014] UKFTT 199, HMRC were 

enquiring into Dr 
Long’s return and 
requested sight of 
her appointments 
diary, a familiar 

request from HMRC. Dr Long appealed 
against a notice requiring its production 
on the grounds that it was not 
reasonably required for the purpose of 
checking her tax position, because the 
diary contained no fi nancial information, 
was not an accurate record of patients 
who were actually seen and contained 
confi dential medical data. At paras 
18–20 Judge Reid decided, without 
reference to the confi dentiality issue, 
that:

“It seems to me to be impossible to 
hold that the business appointments 
diaries are reasonably required 
in order to check the taxpayer’s 
position. They contain no fi nancial 

Is resistance futile?
As HMRC’s familiarity with its powers 
under FA 2008, Sch 36 grows, HMRC 
offi cers are becoming increasingly quick 
to issue statutory notices in pursuit of 
information or documents to expedite 
their compliance checks of taxpayers 
and their returns. Dealing with such 
notices can be stressful, time-consuming 
and costly. Tax advisers are also often 
justifi ably concerned that the wide and 
exhaustive nature of the material sought 
is at least in part piscatorial, and will 
give rise to additional irrelevant queries 
that prolong the checking process 
unnecessarily and 
unacceptably. What 
can be done to resist 
such notices?

Reasonably required
The statutory power is a potent one. 
Documents and information can be 
obtained if they are reasonably required 
for the purpose of checking a taxpayer’s 
tax position (FA 2008, Sch 36, para 
1).  There is no requirement for an 
enquiry to be open or for something to 
be wrong. “Checking” is a neutral term 
(although of course in practice HMRC 
offi cers will not  ask for information 
where they think everything is fi ne!). 

The power is also extremely broad 
and intrusive: “tax position” is defi ned 
to embrace a wide range of fi nancial 
transactions with HMRC going well 
beyond tax, and includes the position in 
the past, the present and the future – in 
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information. They are not necessarily 
an accurate record of patients 
seen and services provided or 
charged for … It was suggested 
that some sort of calculation could 
be made by reference to numbers 
of patients to identify a minimum 
turnover. However, given the variety 
of services provided by Dr Long 
that seems to me to be a remote 
and speculative possibility which 
does not make the requirement 
for the production of the business 
appointment diaries reasonable.”

Careful consideration of the nature 
and content of the information and 
documents sought is clearly essential if 
the reasonableness of a request is to be 
challenged.

Statutory safeguards 
There are familiar restrictions relating 
to possession or power, information 
relating to pending appeals, personal 
information, documents more than 
six years old and privileged and some 
professional material (FA 2008, Sch 36, 
paras 18–20, 23–26).  

Of much greater interest and practical 
use is the far-reaching restriction 
contained in FA 2008, Sch 36, para 21. 
This highlights the fact that the powers 
in FA 2008, Sch 36 relate primarily to 
information and documents for years for 
which returns have not been submitted. 
Where a return has been submitted, 
no notice can be given unless certain 
conditions are satisfi ed. This is an 
important safeguard for taxpayers: so 
what are the conditions?  

In summary, once a return has been 
submitted, a notice can be given if:
● an enquiry is open for that year;
● the information required relates to a 

tax other than, or another tax as well 
as, IT, CGT or CT; or

● the information required relates to 
deduction of tax (e.g. PAYE, CIS, 
withholding tax).

In any of those circumstances, a 
taxpayer’s only remedy is to argue 
on appeal that the information is not 
reasonably required.

Reason to suspect
What happens if, as is often the case, a 
return has been submitted, the enquiry 
window has closed, and the information 
requested relates solely to IT, CGT 
or CT? The answer is that the HMRC 
offi cer has to show that he has “reason 
to suspect” that there is an under-
assessment (FA 2008, Sch 36, para 21(6), 
condition B).

At fi rst blush that might seem to be 
a low hurdle for HMRC to clear – its 
offi cers are generically a suspicious 
bunch. However, the case of Kevin Betts 
v HMRC [2013] UKFTT 430 shows that 
in fact Parliament, while giving HMRC 
extensive and invasive information 
powers, has also imposed a stringent test 
to protect taxpayers from vexatious and 
inappropriate requests.

Betts win
In that case, Mr Betts claimed to be 
not resident in the UK in 2008/09. He 
supplied some information supporting 
his claim, and HMRC conceded that the 
information provided gave no grounds 
to doubt his claim to non-residence. 
HMRC then requested sight of his bank, 
building society and credit account 
accounts and when Mr Betts declined to 
supply those, an information notice was 
issued requiring their production. It was 
common ground that no enquiry was 
open. 

Mr Betts appealed against the notice 
on the grounds that the information was 
not reasonably required for the purpose 
of checking his tax position and that 
HMRC had no reason to suspect that 
there was an under-assessment.

The Tribunal agreed with HMRC that 
the information was reasonably required 
for the purpose of checking Mr Betts’ 
tax position. Judge Perez observed at 
para 124 that the test of reasonable 
requirement:

“… does not need HMRC to 
show that there is any reason to 
doubt the information provided. 
It suffi ces if the statements sought 
are reasonably required for the 
purpose of checking the appellant’s 
tax position, if only to verify the 
information provided.”

However, that was not enough to win 
the day for HMRC. Was there reason 
to suspect that there was an under-
assessment, i.e. was FA 2008, Sch 36, 
para 21(6), condition B, satisfi ed?  

Interest only?
The Tribunal reviewed in detail nine 
matters which HMRC claimed gave 
them reason to suspect that there was 
an under-assessment. In each case the 
Tribunal held to the contrary: the fact 
that an HMRC offi cer had reason to be 
interested did not automatically mean 
that the offi cer had reason to suspect. 
Importantly, the Tribunal held that 
seeking information in order to establish 
a reason to suspect was impermissible.  
Judge Perez said at para 90:

“But it is clear, in our judgment, that 
... there has to be reason to suspect 
that an amount that ought to have 
been assessed to relevant tax for the 
chargeable period may not have been 
assessed as regards the appellant. 
That is the plain and ordinary 
meaning of paragraph 21(6)(a), and 
we see no reason to go behind that. 
Seeking information or documents 
in order to try to meet condition B is 
simply the wrong way round … .”

Conclusion
Where a return has been submitted 
and HMRC seek information about IT, 
CGT and CT without an enquiry being 
open, Betts emerges as a strong bulwark 
against information notices that are, to 
coin a phrase, “fi shing expeditions”. 
Something far more than mere suspicion 
is required, in the form of a substantive 
reason giving rise to suspicion: a gut 
feeling is not enough. Using a notice to 
obtain material to give an offi cer reason 
to suspect subverts the very safeguard 
that Parliament has afforded and all 
such requests should be carefully 
scrutinised.  

Tax practitioners should also be 
aware that by FA 2008, Sch 36, para 28, 
exactly the same safeguards apply to 
requests to inspect documents for earlier 
years in the course of live compliance 
inspection check visits, and should take 
care to resist any request by an HMRC 

I N F O R M A T I O N  N O T I C E S
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IHT Charges for 
Trusts
Helen McGhee explains the changes to be introduced by 

FA 2014 and FA 2015. 

T R U S T S

Plans to simplify the IHT charging 
regime for relevant property 
trusts were announced in the 

2012 Budget, with an initial high level 
consultation document published in 
July 2012. A more detailed consultation 
followed on 31 May 2013, which set 
out options on how IHT periodic 
and exit charges on trusts that hold 
or dispose of relevant property can 
be simplifi ed. It also sought views 
on a proposal to align payment 
and fi ling dates for these charges as 
well as examining the treatment of 
accumulated income.  

On 6 June 2014 HMRC published 
a further consultation addressing 
some of the provisions on simplifying 
the IHT calculation on periodic and 
exit charges, which are expected to 
be included in the draft Finance Bill 
2015. There is already draft legislation 
included in Finance Bill 2014 that 
will implement changes to the IHT 
payment and fi ling dates, as well as 
a revised approach to the treatment 
of accumulated income. In terms 
of the simplifi cation of the charging 
regime itself, until we can see the draft 

legislation for Finance Bill 2015 any 
outline of plans is still conjecture. 

The existing regime
Before considering the changes to be 
introduced by the Finance Acts 2014 
and 2015 it is worth considering how the 
current regime operates and why reform 
is necessary. 

Relevant property
Trusts that hold “relevant property” are 
charged to IHT periodically at every 
ten-year anniversary (the term periodic 
charge and ten-year 
charge are used 
interchangeably) and 
on transfers of such 
property out of a 
trust. From 22 March 
2006 nearly all new 
lifetime settlements for tax purposes fall 
within this relevant property charging 
regime. 

Before 22 March 2006 trusts with 
an interest in possession (IIP) were not 
within the relevant property regime as 
the person with the interest in possession 
(the person with the immediate right 

to use/enjoy the property) was treated 
for IHT purposes as owning the trust 
property. For tax purposes only very 
few recognised IIP trusts remain. The 
relevant property charging regime is 
therefore of broad practical application 
and signifi cance.   

Calculating the charges
I shall now attempt to summarise 
what is a very complex calculation, 
spanning pages of legislation, in just one 
paragraph! 

The basis of the calculation of a 
ten-year charge is that the trustees are 
deemed to have made a transfer of 
value equal to the value of the settled 
property at the ten-year date (net of any 
APR/BPR). To calculate the charge the 
trustees take the market value of the trust 
property at the ten-year date, add in the 
value of any related trusts (trusts created 
by the same settlor and on the same 
day) and then deduct the nil rate band 
applicable at the date of the ten-year 
charge, as well as deducting the value 
of any chargeable transfers made by 

the settlor in the 
seven years prior 
to the creation 
of the trust and 
deducting the 
value of any 
distributions in 

the past ten years. This fi gure is then 
multiplied by a notional tax rate of 20% 
and putting this new fi gure over the 
market value of the full trust property 
gives an “effective rate” which is 
multiplied by 30% and turned into an 
actual rate to be used to calculate the 
charge. Phew. In no circumstances will 

offi cer to access such documents in 
the absence of a substantive reason to 
suspect that there is an under-assessment 
for the earlier year.

The Betts penny might take some 
time to drop at the front line. Recently 
the author explained the implications of 
Betts to an HMRC offi cer and received 
the following reply:

“Obviously until the facts have been 
established I am unable to form an 

opinion and therefore condition B is 
satisfi ed because I have reasons to 
suspect there may be an additional 
tax liability.”

Hopefully the implications of Betts 
will become better understood as time 
passes!

HMRC are, quite rightly, quick to use 
the extensive powers that Parliament 
has afforded them in FA 2008, Sch 36. 
Tax advisers should be just as 

assiduous to use Parliament’s safeguards 
to protect their clients against the 
unwarranted or inappropriate use of 
those powers.  TPT

Andrew Gotch

Andrew Gotch BA MA CTA (Fellow) 
is Director at TaxAction Consulting 
Limited, tel: 0800 222 9992, email: 
andrewgotch@taxfellowship.co.uk .

The charging provisions 
for calculating the ten-year 

charge are lengthy and 
diffi cult to navigate.

TPT35_13_July_1.indd   99TPT35_13_July_1.indd   99 25/06/2014   16:25:5025/06/2014   16:25:50
Process CyanProcess CyanProcess MagentaProcess MagentaProcess YellowProcess YellowProcess BlackProcess BlackPANTONE 185 CVCPANTONE 185 CVC



100 JULY (1) 2014   ■   TOLLEY’S PRACTICAL TAX

T R U S T S

the actual rate exceed 6%.
You can see that the charging 

provisions for calculating the ten-
year charge are lengthy and diffi cult 
to navigate. The calculation of an 
exit charge follows a similar formula, 
albeit it is reduced by the number of 
quarters that have elapsed since the 
date of creation or the previous ten-
year charge. The calculation of an exit 
charge will differ if the distribution is 
within the fi rst ten years or after the fi rst 
ten years. 

These calculations require the trustees 
to gather a great 
deal of historical 
information and 
the Government 
acknowledged 
that this process is disproportionately 
expensive and time consuming, 
particularly in relation to smaller trusts. 

Changes to the regime
The main changes put forward in 
relation to the simplifi cation of the 
charging regime for relevant property 
trusts include:
● disregarding the settlors other lifetime 

transfers in the preceding seven years 
and disregarding any related property 
trusts;  

● introducing a fl at rate of tax at 6% for 
the periodic and exit charge (although 
retaining the quarters reduction rule); 
and

● splitting the nil rate band equally 
between each relevant property trust 
set up by the same settlor.

The revised method of calculating 
charges is expected to apply only to 
trusts created after April 2014.

I will now consider each of these 
proposals in a little more detail. 

Disregarding historical information
Removing a requirement to collate 
historical information on prior 
chargeable transfers should make IHT 
calculations easier. It is proposed that 
all the trustees will need to know going 
forward, is the current value of the 
relevant property as well as the value at 
the date of any addition or distribution in 
the preceding ten years. 

Simplifi cation of calculations
Introducing a simple 6% rate will remove 
the need to calculate an effective and 
then an actual rate of tax currently 
required. The effect of imposing a 6% 
rate is anticipated to mean higher tax 
charges for trusts. 

Splitting the nil rate band
Presently where a settlor sets up multiple 
trusts but on different days they are not 
related settlements and it is possible 
to arrange for each settlement to have 
its own nil rate band. This planning for 

the mitigation of 
periodic charges 
and exit charges 
was upheld in the 
Court of Appeal in 

CIR v Rysaffe Trustee Company (CI) Ltd 
(2003). Furthermore, the HMRC GAAR 
guidance notes at D26.6.1 confi rm this 
well-recognised planning technique as 
not contrary to the GAAR. 

Nevertheless, FA 2015 is likely to 
bring in this change, which will mean 
the end of the Rysaffe principle and IHT 
planning using multiple trusts. 

The 6 June 2014 consultation 
document gives some light relief from 
the original concerns in relation to this 
proposal by allowing the settlor to elect 
which percentage of his nil rate band 
should apply to which trust. Additionally, 
the new proposals suggest that a trust 
with no assets will not need to have an 
element of the nil rate band allocated 
to it. 

The Government have been unmoved 
by professional concerns that this is 
more a revenue raising measure than a 
call for simplifi cation (not forgetting that 
the nil rate band has been frozen until 
2018).

Alignment of fi ling dates
The present time limit for delivering an 
IHT account is 12 months from the end 
of the month in which the transfer is 
made or, if later, three months from the 
date when the trustee becomes liable for 
the tax.

The present time limits for paying IHT 
are:
● for chargeable events after 5 April and 

before 1 October, on 30 April in the 

following year; and
● for chargeable events after 30 

September and before 6 April, six 
months after the end of the month 
in which the chargeable event took 
place.

The present rules can be confusing 
and lead to errors as they are somewhat 
illogical, sometimes leading to payment 
being due before an account has been 
fi led.  

The Finance Bill 2014 amends IHTA 
1984, ss 216 and 226, so that from 6 
April 2014 an account is due six months 
after the end of the month in which a 
chargeable event occurs and payment is 
due at the same time. 

In terms of the periodic charge 
and exit charge, reporting will be by 
31 October following the end of the 
tax year when the charge arose and 
payment will be due the following 31 
January. 

Accumulated income 
The IHT charge on “relevant property” 
does not include income unless it is 
accumulated and becomes an accretion 
to capital. 

As a matter of trust law, accumulated 
income is treated as capital, but for 
income tax we simply consider whether 
it is income or capital as a matter of 
fact. This topic was recently considered 
in the case of Gilchrist v HMRC [2014] 
UKUT 169 (see TPT 35-12 June(2)) 
where the Upper Tribunal decided that 
although the proceeds of sale of scrip 
dividend shares were income for income 
tax purposes, they were capital for the 
purposes of trust law and therefore had 
to be brought into account in calculating 
the periodic charge and exit charges.

The Finance Bill 2014 builds on 
the outcome of Gilchrist and states 
under s 64(1A) that income arising in 
relevant property trusts which remains 
undistributed for more than fi ve years 
should be treated as part of the trust 
capital when calculating the ten-year 
charge, with no proportionate reduction 
to refl ect the period for which the 
income has not been relevant property. 
The new rules will take effect from 6 
April 2014. 

The effect of imposing a 6% rate 
is anticipated to mean higher tax 

charges for trusts.
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newsfi le
Finance Bill 2014
Clauses and Schedules passed
On 10 and 12 June 2014 the Public Bill 
committee of the House of Commons 
passed the following schedules and 
clauses without amendment: 
● cls 68 to 71;
● cls 75 to 111;
● cls 113 to 165; 
● cls 168 to 191;
● Sch 13 – partnerships;
● Sch 14 – reduced rates of VED;
● Sch 15 – vehicle excise and registration;
● Sch 16 – climate change levy;
● Sch 17 – goods shipped or carried as 

stores on ships or aircraft;
● Sch 18 – supply of services through 

agents;
● Sch 19 – SDLT charities relief;
● Sch 20 – abolition of SDRT and stamp 

duty in certain markets;
● Sch 21 – inheritance tax;
● Sch 22 – bank levy;
● Sch 23 – suspension and revocation 

of remote operating licences; 
● Sch 24 – consequential amendments 

and appeals; and
● Sch 25 – transitional and saving 

provisions. 

On 17 June the committee completed 
its consideration of the Bill, agreeing the 
remaining clauses, schedules and the 
amendments listed as passed below. The 
Bill will now go on to the report stage in 
the House of Commons on 1 and 2 July.

Amendments passed 
The following Government amendments 
to Finance Bill 2014 have been passed:
● gambling duties – clauses 166 and 167;
● accelerated payment in avoidance 

cases – clauses 212 and 222, and 
Schedule 28; and

● high risk promoters of tax avoidance 

schemes – clauses 242, 244, 251, 266, 
270 and 272 and Schedules 31 to 32.

New Government amendments 
On 23 June 2014 the Government 
published amendments to the following 
areas of Finance Bill 2014: 
● follower notices – clause 207 and 

Schedule 27;
● limitation period restriction for EU 

cases – clause 291;
● social investment relief – Schedules 9 

& 10;
● rates of air passenger duty – clause 73;
● employee share schemes – Schedule 6;
● employee related securities – 

Schedule 7; and
● oil contractors: ring-fence trade – new 

Schedule added.

LLP members
The judgment of the Supreme Court 
in the case of Clyde & Co LLP and 
another v Bates van Winkelhof (2014) 
has signifi cant implications for LLPs 
as it determined that a member of an 
LLP could be considered as a “worker” 
and thus afforded protection under the 
“whistleblowing” provisions. 

The Pensions Regulator has said that 
the Supreme Court’s decision in this case 
could also mean that certain members 
of LLPs are defi ned as “workers” for 
the purposes of the auto-enrolment 
regulations. This will apply to LLP 
members who are not genuinely self-
employed. 

Giles Murphy head of professional 
practice at Smith & Williamson explained 
that the distinction between “worker” 
and self-employed is determined by 
the member’s level of integration and 
subordination to the organisation and 
what freedom they have to provide their 
services to other organisations. Also the 

following factors should be examined:
● whether salaried and equity members 

are treated differently; and
● if the members receive any payments 

that would fall within the defi nition of 
“qualifying earnings”? 

LLPs will now have to assess their 
members and consider whether they 
should be auto-enrolled.

SDLT challenge
The High Court has thrown out an attempt 
to challenge retrospective legislation 
in FA 2013 to tackle stamp duty land 
tax avoidance. The High Court refused 
permission for the claimants to launch 
a judicial review into the retrospective 
legislation, and backed HMRC’s and HM 
Treasury’s argument that “Parliament was 
entitled to decide that this was a case in 
which there was justifi cation for making 
the legislation retrospective”. High Court 
Judge Mrs Justice Andrews DBE also 
concluded that “anyone in the claimants’ 
position who entered into the Blackfriars 
scheme did so at their own risk”.

Consultations
Following a review by the Offi ce of Tax 
Simplifi cation into the administration 
of employee expenses and benefi ts in 
kind, the Government has launched 
consultations into four distinct areas, and 
has called for evidence into the structure 
of remuneration packages generally. 
Comments on all of these consultations 
are invited by 9 September 2014.

Higher paid threshold 
The Government has decided to remove 
the £8,500 threshold below which 
employees are taxed in a different 
manner on benefi ts in kind (requiring 
completion of a form P9D). This 

Conclusion
In the third new consultation paper 
released on 6 June 2014 HMRC has 
put forward revised proposals to 
address concerns as to the single 
settlement nil rate band available. 
Suffi ce to say I imagine between 
now and 29 August 2014 (when 
comments close on that consultation) 

tax practitioners may have a great 
deal to say about some of the 
impracticalities of the new 
proposals. But it is a work in progress 

and this is precisely what the 
consultation process is there for.   TPT

Helen McGhee

Helen McGhee is an Associate and Chartered Tax Adviser at Squire Patton 
Boggs (UK) LLP specialising in international personal taxation. She can be 

contacted on 020 7655 1684 or at helen.mcghee@squirepb.com. 
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newsfi le
consultation is on how to protect certain 
groups of employees.

Trivial benefi ts
An exemption for trivial benefi ts would 
be included in tax legislation. The 
consultation looks at what monetary 
limit should be applied and whether the 
exemption should relate to the annual 
cost or the number of trivial benefi ts 
provided in the tax year.

Payrolling of benefi ts
This suggests a voluntary processing of 
benefi ts in kind through the payroll on a 
monthly basis. Employers would report 
under RTI paying tax and class 1A NICs 
when the benefi t is provided. Three 
areas would be treated as priority for this 
change:
● private use contributions for company 

cars and fuel;
● private medical and gym membership 

fees; and
● transfers of assets resulting in large 

one-off benefi ts.

Dispensation regime 
The P11D dispensation regime would 
be replaced with an exemption for 
expenses that are paid or reimbursed 
by employers which qualify for full tax 
relief. The intention is that it will apply 
to all expenses qualifying for tax relief 
and to all employers with no right to opt 
in or opt out. HMRC would supply new 
guidance for acceptable record keeping 
for expenses. 

Remuneration packages
This call for evidence on remuneration 
practices is undertaken in order to 
inform future tax policy changes. The 
Treasury will also hold a number of 
roundtable events as part of this process. 
Please email remunerationpractices@
hmtreasury.gsi.gov.uk if you would like 
to be involved in such discussions.

HMRC services
Digital services 
HMRC has announced the expected 
development points for the following 
new digital services for tax agents and 
taxpayers:  
● Agent Online Self-Serve (AOSS) – 

fi nal testing in 2015;
● Identity Assurance –  a prototype 

being designed in June 2014;
● digital self-assessment and “your tax 

account” – now in fi nal testing, going 
live in 2015; and

● the online amendment of PAYE codes 
– fi nal testing in September 2014.

HMRC publications
Creative industry tax reliefs 
Guidance on the new tax reliefs for 
investing in British fi lms, TV dramas, 
animation and video games has been 
updated. Another relief for investing 
in theatre productions is proposed, 
guidance on which will be issued in the 
autumn of 2014.

Toolkits
HMRC has updated the following 
toolkits for the 2013/14 tax year:
● business profi ts; and
● capital v revenue expenditure,

and added new guidance covering 
entertaining expenses and building 
integral features.

Brief 24/14
This sets out a change in the HMRC 
view of additional tier 1 and tier 2 
capital for banks. HMRC will no longer 
treat any securities as becoming “results 
dependant” in a bank regulatory “bail 
in” situation. As a result capital will be 
outside the scope of CTA 2010, s 1015, 
and any interest income arising will not 
be treated as a distribution under CTA 
2010, s 1015(4).

Employer guidance 
RTI penalty warnings
HMRC has admitted that a number of 
the RTI interim penalty warning letters 
issued to employers for 2013/14 are 
incorrect and no penalty is due. Most of 
the incorrect warnings relate to employers 
who have submitted employer payment 
summaries (EPS) during the tax year. If all 
RTI returns have been submitted for the 
year the employer need take no action, 
and no penalty will be charged.

HMRC has apologised for the 
inconvenience caused by the incorrect 
warning letters and is taking urgent steps 

to rectify the situation. The ICAEW Tax 
Faculty is collecting examples of problems 
with RTI, including such letters, and will 
be forwarding details to HMRC to help it 
isolate the causes of such incidents. 

Penalties helpsheet
This two-page helpsheet covers the 
implementation of late fi ling penalties for 
RTI submissions which will apply from 6 
October 2014. It details how employers 
can appeal against the penalty and how 
to avoid the imposition of a penalty by 
completing the late reporting reason fi eld 
on the full payment submission (FPS).

Employer Bulletin 
This bulletin will now be issued six times 
a year rather than three times. The 48th 
edition contains articles on:
● agencies and employment 

intermediaries;
● checks to prevent illegal working;
● RTI interest charges; and 
● how to pay HMRC.

IR35 guidance 
The FAQs on IR35 have been replaced 
with new guidance covering these areas:
● the IR35 legislation; 
● how to work out if IR35 affects any 

payments made via the intermediary; 
● assessing employment status and 

contractual arrangements;
● how to calculate and pay any tax and 

NIC liability under IR35; and
● IR35 enquiries by HMRC.

PAYE scheme ceased
Employers are urged to make the correct 
disclosures on the fi nal FPS or EPS 
submitted for a PAYE scheme, when that 
scheme is no longer needed. Where 
payments under the PAYE scheme ceased 
before it entered RTI the employer should 
contact the HMRC employer’s helpline 
to get the scheme formally closed. If an 
unused PAYE scheme is not formally 
closed the employer will continue to 
receive electronic messages from HMRC 
and penalties. 

Regulations 
Pension schemes
SI 2014/1229 are amending regulations 
that clarify that where a pension in 
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payment at 6 April 2006 (A-day) 
is transferred prior to a “benefi t 
crystallisation event” occurring, the new 
pension scheme is treated as if it were 
the original pension scheme for the 
purposes of measuring the pre A-day 
pension against the lifetime allowance. 
These regulations have effect in respect of 
transfers made on or after 6 April 2014. 

ISA
SI 2014/1450 comes into effect from 1 July 
2014. It increases the overall annual ISA 
subscription limit to £15,000, removes the 
limit on cash ISAs and permits the transfer 
of ISA funds from a stocks and shares to a 
cash account. The Junior ISA subscription 
limit is increased to £4,000. The regulations 
also modify the range of qualifying 
investments for ISAs and Junior ISAs.

Child trust fund
SI 2014/1453 increases the annual child 
trust fund (CTF) subscription limit from 
£3,840 to £4,000 with effect from 1 
July 2014, and also provides for core 
capital deferred shares issued by building 
societies to be qualifying CTF investments.

Child benefi t 
SI 2014/1511 introduces a three-month 

residence in the UK qualifi cation for 
claimants of child benefi t or child tax 
credits, which must be satisfi ed for 
claimants who enter the UK on and 
after 1 July 2014. This new residence 
requirement does not apply to EU 
citizens and their family members, 
persons who are temporarily absent from 
the UK, those paying class 1 or class 2 
NICs under certain circumstances and 
refugees.

International  tax 
Hybrid instruments 
The EU is to change the parent 
subsidiary directive to prevent groups 
of companies benefi ting from double 
non-taxation in the case of intra-group 
cross-border hybrid arrangements. The 
member state of the parent company 
will be required to only exempt from 
tax profi ts from the subsidiary company 
to the extent that such profi ts are not 
tax deductible for the subsidiary. All 
EU member states will have to enact 
this directive into national law by 31 
December 2015. 

DTA amendments
Draft regulations have been issued to 
bring into effect amendments to the 

doubled tax agreements between the UK 
and the following countries:
● Japan;
● Belgium;
● Zambia;
● Iceland; and
● Germany.

FATCA regulations
The International Tax Compliance (USA) 
Regulations (SI 2014/1506) came into 
force on 30 June 2014 and replace the 
original 2013 Regulations. They refl ect 
the revised FATCA reporting timelines 
and relevant provisions introduced in US 
Treasury Regulations and other equivalent 
inter-governmental agreements made 
since publication of the 2013 Regulations. 
The new regulations also provide for 
daily penalties in relation to breaches of 
obligations.

British Virgin Islands
The BVI Government has signed a tax 
information exchange agreement (TIEA) 
with Japan. The BVI now has TIEAs in 
place with 26 countries, which allow 
exchange of information by request 
on criminal and other tax matters in 
accordance with the procedures agreed 
by the OECD.

P O I N T S  O F  L A W

points of law
N Green v HMRC TC03525
Reduction in value of shares gifted  
Mr Green made two gifts of 118,750 
shares in Chartsea Ltd to two major 
charities on 4 April 2008. He claimed 
relief of £237,500 under ITA 2007, s 431, 
on the basis that the shares had a market 
value of £1 per gifted share. HMRC 
issued an amendment to Green’s return, 
restricting the relief to £71,250 on the 
basis that the shares had a market value 
of 30p each. 

Green appealed on the basis that 
the shares were quoted on the Channel 
Islands Stock Exchange (a recognised 
stock exchange) at the mid-market price 
of £1 per share, and that value was 
supported by an independent valuation.

HMRC reported this case as a 
successful challenge to a tax avoidance 
scheme when in fact the First-tier Tribunal 
allowed the taxpayer’s appeal in part, 
holding that the shares should be valued at 

35p each, so that the “relievable amount” 
under ITA 2007, s 434 was £83,125.

W Ferguson v HMRC TC03562
Blue Box tax avoidance scheme fails
In 2004 Mr Ferguson entered into a 
scheme known as the Blue Box scheme 
promoted by NT Advisers LLP, which 
was designed to exploit the provisions in 
what is now ITA 2007, s 431 providing 
for relief for gifts of shares to charity. 

Ferguson purchased securities with 
a market value of about £500,000 and 
transferred them to a charitable trust 
(S). In accordance with a previous 
agreement, S then transferred 99% of 
the value of the securities to a non-
charitable trust (M) for the benefi t of 
Ferguson and his family. Ferguson 
claimed relief under what is now s 431. 

HMRC rejected the claim on the 
basis that the effect of the Ramsay 
principle (WT Ramsay v IRC [1981] STC 

1) was that there was a single composite 
transaction under which Ferguson 
should be treated as having transferred 
99% of the value of the securities to the 
non-charitable trust M rather than to S. 

The First-tier Tribunal dismissed 
Ferguson’s appeal, applying the 
principles laid down by Lewison J in 
Berry v HMRC [2011] UKUT 81 (TCC). 
Judge Poole held that Ferguson had not 
“disposed of the whole of the benefi cial 
interest” in the securities to S. By the 
time he had disposed of the securities, 
there was an expectation that an option 
would be exercised whereby S would 
end up with only 1% of the value of the 
securities, and 99% of the disposal made 
by Ferguson “was to (M) via (S), and not 
to (S) itself”. Neither the disposal of 99% 
of the value of the securities to M, nor 
the disposal of 1% of the value of the 
securities to S, qualifi ed for relief under 
what is now ITA 2007, s 431.
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P O I N T S  O F  L A W

points of law
N Chakravorty v HMRC [2014] 
UKUT 184 (LC)
Leasehold not freehold
Mr Chakravorty and Mr Choudhuri jointly 
purchased a short leasehold interest in 
a dilapidated house for £2,950 in 1979. 
In September 1982 Mr Chakravorty 
purchased the freehold for £40,000, 
subject to the lease. In 2002 he sold the 
freehold for £1.3 million. HMRC issued a 
determination that at 31 March 1982 the 
value of Chakravorty’s 50% leasehold 
interest had been £1,450. Chakravorty 
appealed, contending that the value at 
that date had been £275,000. 

It became apparent during the 
hearing that Chakravorty had instructed 
a valuer to value the property as at 31 
March 1982 on a freehold basis, which 
produced a value of £275,000, when in 
fact at that date Chakravorty only held a 
leasehold interest in the property. 

The Lands Tribunal reviewed the 
evidence in detail and held that the 
value of the leasehold interest as at 
31 March 1982 had been £7,032, and 
that the value of Chakravorty’s 50% 
interest should be reduced by 10% “to 
refl ect the disadvantages of owning 
an undivided share”. Thus the value of 
Chakravorty’s interest at 31 March 1982 
had been £3,164.

Acornwood LLP and related 
appeals v HMRC TC03545 
Tax avoidance scheme fails
Five different LLPs entered into various 
agreements for the acquisition and 
exploitation of certain intellectual 
property rights. The partnerships 
submitted returns claiming to have 
incurred substantial losses in their fi rst 
accounting periods. HMRC began an 
enquiry and issued closure notices 
rejecting the claims and amending the 
partnership returns, on the basis that 
the great majority of the expenditure 
which had given rise to the supposed 
losses had not been incurred wholly 
and exclusively for the purposes of the 
partnerships’ trades.

The partnerships and seven 
individuals appealed. The First-tier 
Tribunal heard the case over the month 
of November 2012 and substantially 
dismissed the appeals, applying the 

principles laid down by the Upper 
Tribunal in Icebreaker1 LLP v HMRC 
[2011] STC 1078. Judge Bishopp held 
that the partnerships had participated in 
a tax avoidance scheme under which 
“the aim was to secure sideways relief 
for the members, and to infl ate the scale 
of the relief by unnecessary borrowing, 
coupled with the illusion that the 
borrowed money was available for use in 
the exploitation of intellectual property 
rights by the device of the purported 
payment of a large production fee offset 
by the equally purported payment of a 
fee for a share of the resulting revenue”.

Furthermore, “the sums borrowed 
by the members of all the appellant 
partnerships were not used for the 
purposes of the partnerships’ trades, 
but in the purchase of a capital asset”; 
and “none of the appellant partnerships’ 
trades were carried-on on a commercial 
basis and with a view to profi t”. 
However, he also held that a small 
part of the expenditure which HMRC 
had disallowed should be treated as 
deductible revenue expenditure.

A Finn and others v HMRC 
TC03555
EIS relief lost on take-over
In 2010 Mr and Mrs Finn and several 
other shareholders subscribed for shares 
in new company: ProtonStar, which 
made LED lighting, on which they 
claimed EIS relief. The shareholders 
wanted to get ProtonStar listed on 
AIM, which would not invalidate their 
EIS relief, but it is an expensive thing 
to achieve. Another company in the 
LED lighting business was identifi ed: 
Enfi s, which already had an AIM listing. 
However, as an AIM listing can’t be 
transferred to another company, Enfi s 
needed to sit at the top of the group of 
companies. Thus a reverse take-over 
was engineered, with Enfi s acquiring 
ProtonStar. 

HMRC issued a ruling that the effect 
of these transactions was that the 
shareholders were no longer entitled 
to EIS relief, as ProtonStar had lost its 
independence and became a subsidiary 
of another company (ITA 2007, s 185).

Four of the shareholders appealed, 
contending that the transactions should 

be treated as falling within ITA 2007, s 
247, which would over-rule ITA 2007, s 
185. The First-tier Tribunal rejected this 
contention and dismissed their appeals 
on the basis that section 247 only applies 
when the acquiring company is brand 
new. It must have no issued shares other 
than subscriber shares. In this case Enfi s 
had been trading for some years, and 
had also issued its own EIS shares over 
three years ago. Judge Nowlan held that 
for this purpose, “subscriber shares” had 
to be construed as “the shares that are 
to be issued to those who subscribe to 
the Memorandum of association of the 
company on its initial formation”. The 
appellants’ shares were not subscriber 
shares, and thus the result of the 
takeover was that they had forfeited their 
EIS relief.
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