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Latest Rates of Inflation and Interest

The following are the current rates at September 2014

Current Rates September 2014

Retail Price Index: August 2014 257.0

Inflation Rate: August 2014 2.4%

Indexation factor from March 1982:

to July 2014

to August 2014

2.222

2.235

Interest on overdue tax

Interest on all unpaid tax is charged at the same rate.

The formula is Bank base rate plus 2.5% which gives a present rate of 3%.

There is one exception: Quarterly instalments of corporation tax bear interest at only 1.5%.

Repayment supplement

Interest on all overpaid tax is payable at the same rate.

The formula is Bank base rate minus 1% but with an overriding minimum of 0.5% which applies at the
present time.

Official rate of interest

To 6 April 2014: 4%

From 6 April 2014: 3.25%
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Discovery

I am wondering whether things have gone too far on the meaning of a discovery.

If HMRC wish to raise an assessment beyond the enquiry window they must first make a discovery.
That means the officer has to discover that:

(a) there are income and gains which ought to be assessed; or

(b) an assessment to tax has become insufficient; or

(c) a relief which had been given has become excessive.

In these circumstances, Section 29 TMA 1970 allows HMRC to raise a discovery assessment -
providing certain other conditions are satisfied.

We know from Charlton (and many other authorities) that a discovery means that it has newly
appeared to an officer that there is an insufficiency in an assessment. A change of view, a change of
opinion or the correction of an oversight is a discovery for this purpose. It can also include a discovery
that the law had been wrongly applied or that the officer had made a mistake about the law.

The meaning of "discovery" is therefore extremely wide. However, it must mean something. What
Section 29 cannot mean is that an assessment can be issued for any reason, or no reason at all - for
example because the officer had no idea whether there was any insufficiency but there was a deadline
looming or because maybe tactically, an assessment would be a good idea.

We seem to have got to the position that an assessment made by HMRC after the deadline must be as
a result of a discovery because they took the view that an assessment should be issued. However,
this surely goes too far. The legislation clearly had something further in mind - and cannot be satisfied
by the tautological statement that if HMRC raise an assessment, they must have decided to do so and
the fact they decided to do so must therefore be a discovery.

I mention all this because of the recent case of Yip v HMRC TC 3981. This was a PAYE matter and
HMRC raised an assessment on Mr Yip because the officer thought that was the only way for HMRC to
recover unpaid tax because the company (the employer) was in liquidation.

There was no issue here relating to the insufficiency of any assessment or any of the other elements of
Section 29. It seemed only to be a question of the best way of collecting the tax.

The FTT mentioned that another purpose of the assessment was to elicit information that had not
previously been forthcoming and concluded that the officer had made a discovery.

I am reminded of HMRC's own guidance on the matter at CH23560 where they refer to an officer
having a "reason to suspect" for the purposes of discovery and they say:

"Reason to suspect does not allow you to make speculative enquiries seeking
information merely in the hope that something relevant will pop up."

This seems to follow the reference in Corbally-Stourton v HMRC that:

"Mere suspicion, something short of a conclusion that it is probable that there is an
insufficiency, is not enough."

This all looks a bit odd to me. There must be some limits to the meaning of a discovery and it is
increasingly unclear what those limits are.
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Domicile Rulings

A question arose at a recent tax conference relating to a domicile issue which may be of general
interest. The question related to a man with a UK domicile of origin who had moved to Hong Kong and
had acquired a domicile of choice which was agreed by HMRC in 1984. He created a settlement of
Hong Kong property in 1990 and HMRC reconfirmed his Hong Kong domicile in 1991. However, he
subsequently returned to the UK and died in 2002.

The question was whether the rulings given by HMRC in 1984 and 1991 were conclusive regarding his
domicile at the date of death and how they affected the status of the property comprised in the
settlement.

As this issue gave rise to considerable debate I thought it might be of some interest because in my
opinion, the position should be quite clear - assuming that there was no misrepresentation of any of the
facts by the taxpayer.

The domicile of the deceased at his death seems to be largely unaffected by the earlier HMRC rulings.
Those rulings are invariably given on the basis that they apply specifically to the individual's domicile at
the date of the transfer only. This individual, having returned to the UK and subsequently died, must
have his domicile determined by reference to his circumstances in 2002. Given the significance of his
change of circumstances, the view taken by HMRC in 1991 is unlikely to be of any significance.

However, if his foreign domicile of choice had been determined in 1991 (or at least agreed by HMRC)
the onus would be on HMRC to prove that there had been a change. That is the general rule
regarding the onus of proof and is confirmed by Dicey and Morris Rule 7. HMRC would have to show
that he had ceased to reside in Hong Kong and had ceased to intend to reside there permanently or
indefinitely for his domicile of choice to have been lost. Whether they could do so would depend upon
the circumstances at the time. The essential point here is that it would need to be fully considered and
little or no weight could be placed on a ruling by HMRC 11 years previously.

Could the taxpayer claim that he had a legitimate expectation that HMRC should regard him as foreign
domiciled by reason of the 1991 confirmation? In my view, almost certainly not. The terms of the
confirmatory letter from HMRC would no doubt prevent any legitimate expectation - and in any event,
the significant change in circumstances would require the matter to be considered afresh.

What about the settled property? If he were found to have a UK domicile at the date of his death,
would this bring the settled property into charge to inheritance tax? The answer is No.

The settled property will be excluded from inheritance tax if it is situated outside the UK and comprised
in a settlement which was made at a time when the settlor was not domiciled in the UK. If HMRC
considered him to be domiciled in Hong Kong in 1984 and in 1991, they could not possibly advance an
argument that he had been domiciled in the UK in 1990. If the settled property was situated outside the
UK it would be protected by Section 48(3) IHTA 1984 and would be excluded property for inheritance
tax purposes. The fact that the individual's domicile may have changed is entirely irrelevant to the
status of the settled property on his death.
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Reasonable Excuse

There are numerous cases (lots of them seem to be published every day) where the taxpayer seeks
relief from a penalty on the grounds of a reasonable excuse. They nearly all fail – which is not
surprising because the bar is very high, particularly in connection with VAT.

One of the conditions in Section 71 VAT Act 1984 is that:

“An insufficiency of funds to pay any VAT due is not a reasonable excuse”.

There have been a number of cases on this point before (see for example Tax Bulletins in January and
June) but the recent case of Scrimsign (Micro Electronics) Limited v HMRC TC 3982 is interesting.
The taxpayer said they should not be charged a penalty for late payment because they would have had
to cease trading if they had paid their VAT on time.

The essence of their claim was that the economic recession impacted heavily on them; their shortage
of working capital and their inability to obtain extended credit prevented them from making payment of
their VAT liabilities on the due dates.

HMRC accepted that an insufficiency of funds could be a reasonable excuse (which is interesting in
itself having regard to the express and unqualified words of Section 71) but only if the circumstances
giving rise to the loss of income were unforeseen and outside the influence or control of the taxpayer.
The normal hazards of trade did not represent a reasonable excuse.

The FTT were extremely understanding. They took the view that the lack of funds in this case was not
caused by imprudence on the part of the taxpayer but on the underlying economic recession, the
effects of which were difficult to predict and could not have been avoided. This resonates (a bit) with
the reasoning in Anaconda Equipment International Ltd v HMRC TC 3521.

However, these reasons would seem to apply to a very large number of people facing financial
adversity and I think we may therefore be hearing more about this.

EIS Relief

I have been struggling for a while with the decision of the First Tier Tribunal in the case of Finn v HMRC
TC 3555. Anybody who thought (like me) that they were pretty familiar with the rules relating to EIS
relief may be surprised by this decision.

The taxpayer subscribed for shares in a company and claimed EIS relief. In due course, and in order
to secure an AIM listing, there was a reorganisation involving a share exchange whereby the company
became a subsidiary in a newly formed group. All the relevant HMRC clearances were obtained. The
issue was whether this reorganisation caused the EIS relief to be forfeited by reason of Section 185
Income Tax Act 2007 because during the 3 year period, the company had become a 51% subsidiary of
another company.

Not a problem, surely - because Section 247 specifically provides for just this circumstance to preserve
the relief where the EIS company is acquired by another company in a conventional share exchange
reorganisation. Or so you might have thought.

The problem is that Section 247 requires all the shares in the new company to be "subscriber shares".
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You might reasonably think that this means shares which had been subscribed for by the shareholder
(so that the funds went into the company) - i.e. not purchased from a third party. Not only does this
make sense (although that is a notoriously unreliable guide) but any other interpretation makes
nonsense of the provision.

The First Tier Tribunal in a very sympathetic judgment, whilst noting that the result was inexplicable in
terms of common sense, came to the conclusion that the term "subscriber shares" really could not
mean anything other than shares issued to the subscribers to the Memorandum and Association when
the company was formed.

The reasoning of the Tribunal cannot be faulted but the result is that the relief purporting to be given by
Section 247 will almost never apply. The chances of the acquiring company holding only subscriber
shares is virtually zero - and although it would be easy to contrive, it makes absolutely no sense for
anybody to have to do so, or indeed to think it was necessary.

The FTT said that it was inconceivable that Parliament had intended this result but there could be no
other conclusion on the words of the legislation.

This is plainly a trap which ought to be eliminated but in the meantime I bet it will catch a lot of innocent
people.

IHT : Charity Exemption

I read the recent decision in Routier v HMRC [2014] EWHC 3010 with considerable interest - and
misgivings. It concerned a bequest by a Mrs Coulter on her death in 2007 to a trust for the benefit of a
hospice in Jersey. Exemption from inheritance tax was claimed under Section 23 IHTA1984 being a
gift of property to a charity – or to be held on trust for charitable purposes only.

There was no dispute that the objects of the trust and of the Jersey hospice were charitable purposes
under English law. However, this was not enough – because the trust was subject to Jersey law.

The High Court rejected the claim for inheritance tax exemption on the grounds that the trust did not
qualify as a charity because it was not “established in the UK”. The definition of a charity in Section 23
IHTA 1984 was derived from the income tax definition, which at that time was found in Section 989
Income Tax Act 2007, being a body of persons established for charitable purposes only. The decision
was based on the decision in Camille and Henry Dreyfus Foundation Inc. v HMRC [1956] AC 39 where
the House of Lords held that to be a charity for this purpose it was necessary for it to be subject to
English law – thereby excluding foreign charities. (That is not to say that the objects of the charity had
to be in the UK. However, the charity had to be subject to English law).

This sounds rather alarming - until you look at the date. This bequest took place in 2007 and since that
time the law has changed significantly. In 2009 following decisions in the European Court that the UK
were not permitted to impose a territorial restriction on the Section 23 exemption, the European
Commission insisted that charities established in another Member State should qualify for the
exemption. Accordingly, Schedule 5 Finance Act 2010 introduced a new definition of charity to include
charities established in the EU and to other territories specified by Regulations, which so far includes
Norway, Iceland and Liechtenstein. This definition was subsequently applied to inheritance tax on 1
April 2012. However, wherever it is established, the charity must be subject to a court of corresponding
jurisdiction with respect to charities in the other territory – and it must of course also fulfill the
requirement that its purposes are exclusively charitable under English law.

Accordingly, this decision in Routier is less dramatic than it seems. It followed the traditional legal
principles and the practice of HMRC as it existed before 2009. So the position regarding charities in
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the EU is clear, but it remains a matter of uncertainty how far the old law still applies to charities
established outside the EU, because some of these new rules may well extend beyond Europe.

Peter Vaines
Squire Patton Boggs (UK) LLP
30 September 2014
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