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Impacts of the Durbin 
Amendment’s Network 
Exclusivity Prohibition
B Y  H U U  N G U Y E N  A N D  B R Y N A  H U M M E L *

The so-called “Durbin Amendment” was 
enacted by Congress in an attempt to lower 
interchange fees for debit card transactions 
and promote competition. Recently, the 
Supreme Court denied a writ of certiora-
ri1 in NACS v. Board of Governors of the 
Federal Reserve System, in the case decided 
by the United States Court of Appeals for 
the District of Columbia.2 Although the 
regulation implementing this amendment 
as promulgated by the Board of Gover-
nors of the Federal Reserve System (the 
“Board”) has sparked litigation and debate 
surrounding government regulation and 
consumer choice, it may also have a future 
impact on FinTech companies and innova-
tions, including non-traditional issuers and 
new forms of debit card networks and pro-
cessing. As Judge Tatel of the United States 
Court of Appeals for the District of Colum-
bia Circuit noted: 

Combining features of credit cards 
and checks, debit cards have be-
come not just the most popular 
noncash payment method in the 
United States but also a source of 
substantial revenue for banks and 
companies like Visa and MasterCard 
that own and operate debit card 
networks. In 2009 alone, debit card 
holders used their cards 37.6 bil-
lion times, completing transactions 

worth over $1.4 trillion and yielding 
over $20 billion in fees for banks and 
networks. Concerned that these fees 
were excessive and that merchants, 
who pay the fees directly, and con-
sumers, who pay a portion of the 
fees indirectly in the form of higher 
prices, lacked any ability to resist 
them, Congress included a provision 
in the Dodd-Frank financial reform 
act directing the Board of Governors 
of the Federal Reserve System to 
address this perceived market fail-
ure. In response, the Board issued 
regulations imposing a cap on the 
per-transaction fees banks receive 
and, in an effort to force networks 
to compete for merchants’ business, 
requiring that at least two networks 
owned and operated by different 
companies be able to process trans-
actions on each debit card.3 

Arguably, today there are only two main 
card payment networks (the purported 
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“duopoly”—MasterCard and Visa), so the two 
network minimum requirement accomplishes the 
goal of permitting all relevant electronic debit 
cards to be processed on all payment networks. 
However, as discussed below, because the so-
called network exclusivity prohibition, as pro-
mulgated by the Board and enacted by Congress, 
may stifle future FinTech innovation, the rules 
may ironically thwart the intent to lower costs. 

The Rules

1. Definitions
Board regulations establish prohibitions on an 

issuer or payment card network. An “issuer” is 
defined as “any person that authorizes the use of 
a debit card to perform an electronic debit trans-
action” other than small issuers that “hold[] the 
account that is debited; and… together with its 
affiliates, has assets of less than $10 billion… .”4 
According to the Board’s regulations, a “debit 
card” is broadly defined as:

[A]ny card, or other payment code or de-
vice, issued or approved for use through 
a payment card network to debit an ac-
count, regardless of whether authorization 
is based on signature, personal identifica-
tion number (PIN), or other means, and 
regardless of whether the issuer holds the 
account, and … [i]ncludes any general-use 
prepaid card.5 

2. Interchange Transaction Fees
The Durbin Amendment gave the Board au-

thority to impose regulations “regarding any in-
terchange transaction fee that an issuer may re-
ceive or charge with respect to an electronic debit 
transaction… .”6 The only requirement imposed 
on the Board was that the interchange transaction 
fee be “reasonable and proportional to the cost 
incurred by the issuer with respect to the [elec-
tronic debit] transaction.”7 With that authority, 
the Board determined the maximum interchange 
transaction fee that may be assessed by an issue 
is 22 cents plus 0.05 percent of the transaction. 

CONTINUED FROM PAGE 1

3. Network Exclusivity Prohibition
A “payment card network” is also very broadly 

defined as an entity that:

(1) Directly or indirectly provides the propri-
etary services, infrastructure, and software 
that route information and data to an issuer 
from an acquirer to conduct the authoriza-
tion, clearance, and settlement of electronic 
debit transactions; and

(2) A merchant uses in order to accept as a form 
of payment a brand of debit card or other de-
vice that may be used to carry out electronic 
debit transactions.8

These regulations prohibit an issuer or payment 
card network from “directly or through any agent, 
processor, or licensed member of a payment card 
network, by contract, requirement, condition, pen-
alty, or otherwise, restrict[ing] the number of pay-
ment card networks on which an electronic debit 
transaction may be processed to less than two un-
affiliated networks.”9 An issuer must:

[A]llow[] an electronic debit transaction to 
be processed on at least two unaffiliated 
payment card networks, each of which does 
not, by rule or policy, restrict the operation 
of the network to a limited geographic area, 
specific merchant, or particular type of mer-
chant or transaction, and each of which has 
taken steps reasonably designed to enable 
the network to process the electronic debit 
transactions that the network would rea-
sonably expect will be routed to it, based 
on expected transaction volume.10 

NACS v. Board of Governors of the 
Federal Reserve System

In 2013, merchant groups challenged the reg-
ulations as promulgated by the Board, seeking 
lower fees and even more network competition in 
the United States District Court for the District of 
Columbia. Plaintiffs in this case included major 
trade associations in the retail industry, including 
an international trade association comprised of 
more than 2,100 retail members and 1,600 sup-
plier members in the convenience store industry, 
mostly located in the United States. 
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The district court found for the plaintiffs. The 
district court invalidated the regulations because 
it concluded that the Board had erred in allowing 
issuers to recover “fixed” ACS costs (i.e., costs of 
authorization, clearance, and settlement), transac-
tions-monitoring costs, fraud losses, and network 
processing fees. The court also agreed with the 
merchants that network exclusivity prohibition 
unambiguously requires that all merchants be 
able to route every transaction on at least two un-
affiliated networks. Concluding that “the Board 
completely misunderstood the Durbin Amend-
ment’s statutory directive and interpreted the law 
in ways that were clearly foreclosed by Congress,” 
the district court vacated and remanded both the 
interchange fee rule and the anti-exclusivity rule.11

Disagreeing with the district court, the United 
States Court of Appeals for the District of Co-
lumbia found for the Board.12 Applying tradi-
tional tools of statutory interpretation under the 
familiar two-step framework set forth in Chevron 
U.S.A. Inc. v. NRDC,13 the appellate court found 
that the Board’s promulgation was valid because 
the Board’s rules generally rest on reasonable con-
structions of the statute, though court remanded 
one minor issue. Plaintiffs then appealed the ap-
pellate court ruling to the Supreme Court of the 
United States; however, the Supreme Court re-
cently denied a writ of certiorari. 

Because the appeals court affirmed the Board’s 
promulgation of the rules and the Supreme Court 
denied a writ of certiorari, the rules will likely stay 
unchallenged, at least for a time.

FinTech Impacts
Typical issuers such as banks and the large net-

works (MasterCard and Visa) are likely aware 
of the fees and the exclusivity prohibition. How-
ever, under a broad reading of the rules, quick 
response codes (QR codes), cell phones, and any 
other devices used as a method of payment are 
considered debit cards if linked to an account. 
With recent developments in the payment sys-
tems space, an issuer may include technology 
companies such as Samsung, Google, Apple or 
others—to the extent they fall under the defini-

tions—which are focused on new ways to pro-
cess payments and obtain customers.

While there has been much written (and chal-
lenged in the courts) about whether the inter-
change fees are low enough and serve as intended, 
innovative FinTech companies may not make 
money under a transaction from these fees alone, 
or at all. For example, a FinTech company may 
impose very low or no fees, but may require view-
ing of advertising, user feedback, answering sur-
veys, or the like. A challenge for these potential 
products and services is in how to satisfy the net-
work exclusivity prohibition and still be innova-
tive (and thus lower transaction costs). 

In the Board’s comments, the Board discusses 
one issue that may be a potential pitfall: 

Q1. Does a debit card comply with the 
provisions in § 235.7 if the card is enabled 
for processing transactions over two unaf-
filiated card networks but, once the card 
is swiped, the transaction is required to be 
authenticated using a specific authentica-
tion technology available only through one 
network enabled on the card?

A1. No. Section 235.7(b) prohibits an issuer 
or a network from inhibiting the ability of 
any person that accepts or honors debit 
cards for payments to direct the routing 
of electronic debit transactions for pro-
cessing over any payment card network 
that may process such transactions. If an 
electronic debit transaction initiated using 
a debit card enabled for certain authenti-
cation technology (e.g., a chip) must, once 
the card is swiped at the point of sale, be 
processed over a specific payment card 
network, that debit card does not comply 
with the prohibition on merchant routing 
restrictions under § 235.7(b) if the mer-
chant is unable to direct the cardholder 
to authenticate the transaction so that it 
may be processed over at least one other 
unaffiliated network enabled on the card. 
(Added October 24, 2011)14 
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These comments imply that additional steps, such 
as authentication, that must be run over a specific 
payment card network may violate the rules.

Similar to the above scenario, certain innova-
tive payment systems may use advertisements, 
answering surveys, or other customer interactions 
to offset or lower fees. These processes generally 
run on a company’s proprietary network. How-
ever, according to the rules, these processes, along 
with the card transaction, must be run over at 
least two unaffiliated networks. That is to say, the 
newer FinTech issuer may set up its own network 
to provide advertising for example, but must also 
negotiate with another unaffiliated network to 
permit those other forms of processing. This may 
raise the transaction cost for the innovative prod-
uct, and thus may stifle future FinTech innovation 
and ironically prevent the market from lowering 
the transaction fees.

Overall, because the rules are now likely con-
sidered settled, FinTech companies should be 
careful about how to follow and innovate under 
this regime. 

NOTES
* Huu Nguyen is a partner and Bryna Hummel 

is an associate at Squire Patton Boggs, www.
squirepattonboggs.com.
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